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ROLE & MISSION

The Office of the

MISSION: The constitutions of Colorado and of the United
Colorado State

. States establish the right to counsel. The single overriding
Public pefe”d?r objective of the Office of the State Public Defender is to provide
(The  Office) IS | yeasonable and effective criminal defense representation for our
appointed by the | clients and fulfill this constitutional requirement.

Court to represent
indigent persons charged with crimes where there is a possibility of being jailed
or imprisoned. The single overriding objective of the agency is to provide
effective criminal defense counsel to all indigent persons requesting counsel. In
fulfilling its mission, The Office's role is defined by the United States and
Colorado constitutions, applicable statutes, court rules, American Bar
Association standards, and the Colorado Rules of Professional Conduct.

VISION

Oyr .basm rple and VISION:

mission  Will  NOt | JconriNUE MEETING OUR CONSTITUTIONAL OBLIGATION TO
change. Providing PROVIDE QUALITY REPRESENTATION TO THE INDIGENT BY
representation to our FOCUSING ON NEW TECHNOLOGY, STAFF DEVELOPMENT,
indigent clients is a TRAINING AND ACCESS TO INFORMATION TO ADAPT OUR

RESPONSES TO INCREASING CASELOAD, INCREASING DIVERSITY
OF CASES, AND THE CHANGING CRIMINAL JUSTICE ATMOSPHERE.

federal and state

constitutional ¢MAINTAIN OUR COMMITMENT TO AND FOCUS OF PROVIDING
mandate and the SERVICE TO THE POOR.

purpose for which «CONTINUE TO COMPLY WITH OUR CONSTITUTIONAL, STATUTORY
The Office was AND ETHICAL OBLIGATIONS, ESPECIALLY BY MAINTAINING THE
created. The State CRITICAL ATTORNEY-CLIENT RELATTIONSHIP,

Public Defender
System is the most effective and efficient means of meeting that requirement.

PROGRAM IN BRIEF

The Office of the State Public Defender is required to provide criminal defense
representation to indigent persons charged with crimes except where there is a
conflict of interest. The Court makes the appointment when a defendant qualifies
for public defender services pursuant to applicable case law and Chief Justice
Directives. In FY 2011-12, The Office received 95,698 new ftrial and appellate
cases, closed 94,276 trial and appellate cases and carried a total of 121,739
active trial and appellate cases. The Office functions as a single program
devoted to providing reasonable and effective criminal defense representation in
these cases.

While our primary function of providing criminal defense representation will not
change, the criminal justice environment in which we operate is changing.
Caseload continues to grow at a rate exceeding population growth, and the
cases that we handle are becoming more complex and reflect an increase in
both number and severity of charges.




The average annual growth rate since FY 2000, or compound rate of growth
(CRG), for cases reflects a consistent pattern of growth with intermittent peaks
and declines. Active trial case growth has stabilized at near two times the state’s
general population growth rate, while appellate case growth is near triple the
state’s population growth rate. Workload associated with this growing caseload
has increased at a rate near one-and-one-half the rate of case growth and near
three times the population growth rate.

Many other factors have compounded these case growth trends adding
increasing complexity to the types of cases and the workload required to
represent these cases. These changes compound existing workload conditions
to make it more difficult and time consuming for attorneys to provide effective
representation, including: changes in the court such as staffing, docket
organization, new specialty courts, and other processes; changes in
prosecutorial practice and procedure; newly enacted criminal offenses; changes
in classes of criminal offenses; changes in criminal penalties; changes in the
time it takes to process a case; and changes in the types, quality, complexity and
quantity of evidence, history and documentation associated with a case. This
changing environment presents a compounding challenge to The Office’s need
to achieve the staffing levels that are required to provide effective representation.

The Office adapts to its caseload, complexity and staffing deficit challenges by
incorporating efficiencies gained through new technologies, staff development
and training, and expanding access to specialized legal resources needed to
support cases. In particular, communications and information technologies offer
opportunities to better utilize our employees, to restructure our administrative
processes, and to avoid duplication of resources in our regional offices. Taking
advantage of these opportunities enables The Office to better utilize appropriated
financial and staffing resources. During periods of difficult fiscal circumstances,
these advances are crucial in the State’'s continued ability to meet its
constitutional, statutory and ethical obligations to provide quality representation
to the indigent, to maintain the critical attorney-client relationship, and to continue
its commitment to providing service to the poor.

The Public Defender System is directed at the state level by the Colorado State
Public Defender, Douglas K. Wilson. A State Administrative Office provides
centralized, state-wide administrative services and coordinates all office support
functions to assist our regional trial offices and appellate division in providing
services to clients. The administrative functions delivered by the State
Administrative Office include: all program direction, analysis, and planning,
including statistical compilation and development; workforce development,
training, personnel policy, compensation analysis and practice development, and
payroll and benefits coordination and administration; legislative affairs and
statutory analysis; intragovernmental and intergovernmental affairs; budget
analysis, development, allocation and management; financial management,
analysis, tracking, transaction processing, purchasing, and accounting; grants
management and development; facilities planning, development, and lease
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negotiating; contracts management; and development, distribution and
maintenance of the agency’s computer information and telecommunication
systems.

CUSTOMER REQUIREMENTS

Qur customers are indigent people in Colorado whom we are appointed to
represent in near 135,000 active cases each year. They are indigent people who
are faced with the possibility of incarceration. They are unable to afford private
counsel and without counsel would otherwise be denied their constitutional right
to a fair trial. A critical element in meeting these requirements is the need to
maintain the attorney-client relationship. Attorneys, investigators and legal
support staff are necessary to provide effective representation of counsel as
mandated by the federal and state constitutions and other legal authority
referenced above.

SUMMARY OF PROGRAM RESOURCES

The Office of the State Public Defender is a single purpose program that
provides criminal defense representation to indigent clients. It is an independent
agency within the Judicial Branch of Colorado State Government. In order to
fulfill our statutory responsibility in all proceedings mandated by the statutes, The
Office maintains 21 regional trial offices and one appellate division which support
the indigent criminal cases of the State’'s 22 judicial districts and 64 counties.
The staff in these offices is entirely devoted to the processing of cases. All
administrative and support functions for these offices are handled centrally by
the State Administrative Office in Denver. This structure is represented by two
graphic portrayals on the following pages.
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STATUTORY AND OTHER AUTHORITY

Colo. Rev. Stat. § 21-1-101 et seq., (1998); U.S. ConsT. Amend. VI; CoLo.
ConsT. Art. I, § 16; ABA STANDARDS FOR CRIMINAL JUSTICE, The Defense
Function (3d ed. 1993); Colo. Rules of Professional Conduct (Colo. RPC);
Gideon v. Wainwright, 372 U.S. 335 (1963); Alabama v. Shelton, 535 U.S. 654
(2002); Rothgery v. Gillespie County, 554 U.S. 191; Nikander v. District Court,
711 P.2d 1260 (Colo. 1986); Allen v. People, 157 Colo. 582, 404 P.2d 266
(1965).

The Office of the State Public Defender is established pursuant to C.R.S. § 21-1-
101 et seq. as an independent entity within the Judiciai Branch of Colorado State
Government. By statute, The Office is required to “conduct the office in
accordance with the Colorado Code of Professional Conduct' and with the
American Bar Association standards relating to the administration of criminal

justice, the defense function.” C.R.S. §21-1-101(1).

OBJECTIVES

Priority Objective

1.1 Provide effective legal representation in near 135,000 active
appellate and trial cases that will be represented in FY 2014.

1.2 Ensure compliance with applicable constitutional and statutory
mandates, the American Bar Association standards, the Colorado
Rules of Professional Conduct and applicable court rules and case
law.

1.3 Maintain a competitive work environment to be able to attract and
retain gualified staff. _

2.1 Streamline administrative and other routine processes to avoid
duplication of resources in regional trial and appellate offices.

2.2 Continue to provide a high level of training to ensure that clients
receive effective legal representation and that Public Defender
attorneys are aware of on-going developments in the law.

3.1 Better utilize existing resources and new technologies to more
efficiently handle increasing caseload and increasingly complex
cases.

3.2 Continually evaluate and evolve key functions to ensure the Public
Defender System adapts to the changing legal environment.

' This has been changed to the Rules of Professional Conduct.
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PERFORMANCE MEASURES

OBJECTIVE 1.1: Provide reasonable and effective legal representation.

FY 10-11
(actual)

FY 1112
{actual)

FY 1213
(proj.)

FY 13-14
(proj.)

MEASURE 1.1A: To

100%

100%

100%

100%

Target

promote efficiency and
quality of services,
safeguard the
independence of The Office
from political influence and
judicial? oversight in the
same manner and extent as
assighed counsel, including
funding, payment, staffing,
etc.’/!

Actual 100% 100%

MEASURE 1.1B: Defense | Target 100% 100% 100%

100%

counsel’'s workload is
controlled to permit the
rendering of quality
representation .’/ 1® (% Total
staff allocated vs, required for Closed

Trigl Cases and Active Appellate
Cases)

Actual 77.6% 85.3% 83.1%

79.6%

? yudicial independence is “the most essential character of & free sociefy” (American Bar Association Standing Committee on Judicial
Independence, 1997).

* National Advisory Commission on Criminal Justice Standards and Goals, Task Force on Courts, Chapter 13, The Defense {1973)
hereinafter “NAC”], Standards 13.8, 13.9; National Study Commission on Defense Services, Guidelines for Legal Defense Systems in
the United States (1976) [hereinafter “NSC™|, Guidelines 2.8, 2,18, 5.13; American Bar Association Standards for Criminal Justice,
Providing Defense Services (3rd ed. 1992} [hereinafier “ABA™), Standards 5-1.3, 5-1.6, 5-4.1; Standards for the Administraéion of
Assigned Counsel Systems (NLADA 1989) [hereinafter “Assigned Counsel™], Standard 2.2; NLADA Guidelines for Negotiating and
Awarding Contracts for Criminal Defense Services, (1984) [hereinafter “Contracting”], Guidelines II-1, 2; National Conference of
Commissioners on Uniform State Laws, Model Public Defender Act (1970) [hereinafter “Model Act™], § 10(d); Tnstitute for Judicial
Administration/ American Bar Association, Juvenile Justice Standards Relating to Counsel for Private Parties (1979) [hereinafter
“ABA Counsel for Private Parties”], Standard 2. 1{D).

* ABA Ten Principles of @ Public Defense Delivery Sysiem, Principle I, American Bar Association (2002)

> ABA Ten Principles of a Public Defense Delivery System, Principle 5 “Counsel’s workload, including appointed and other work,
should never be so large as to interfere with the rendering of quality representation or lead to the breach of cthical obligations, and
counsel is obligated to decline appointments above such levels. National caseload standards should in no event be exceeded, but the
concept of workload (i.e., cascload adjusted by factors such as case complexity, support services, and an attorney’s
nonrepresentational duties) is a more accurate measurement.” American Bur Association (2002}

6 NSC, supra note 2, Guideline 5.1, 5.3; ABA, suprea note 2, Standards 5-5.3; ABA Defense Function, supra note 15, Standard 4-
1.3(e); NAC, supra note 2, Standard 13.12; Contracting, supra note 2, Guidelines I11-6, I11-12; Assigned Counsel, supra note 2,
Standards 4.1, 4.1.2; ABA Counsel for Private Parties, supra note 2, Standard 2.2(B)(iv).

7 Numerical caseload limits are specified in NAC Standard 13.12 (maximum cases per year: 150 felonies, 400 misdemeanors, 200
fuvenile, 200 mental health, or 25 appeals), and other national standards state that caseloads should “reflect™ (NSC Guideline 5.1) or
“under no circumstances exceed” (Contracting Guideline II1-6) these numerical fimits. The workload demands of capital cases are
unigue: the duty to investigate, prepare, and try both the guilt/innocence and mitigation phases today requires an average of almost
1,900 hours, and over 1,200 hours even where a case is resolved by guilty plea. Federal Death Penaliy Cases: Recommendations
Concerning the Cost and Quality of Defense Representation (Judicial Conference of the United States, 1998), See also ABA
Guidelines for the Appointment and Performance of Counsel in Death Penalty Cases (1989) [hereinafter “Death Penalty™].

8 ABA, supra note 2, Standard 5-5.3; NSC, supra note 2, Guideline 5.1; Standards and Evaluation Design for Appellate Defender
Offices (NLADA 1980) [hereinafter “Appeliate™], Standard 1-F.
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FY 10-11
(actual)

FY 1112
(actual)

FY 12-13
(proj.}

FY 13-14
(proj.)

MEASURE 1.1C: Defense
counsel's ability, training,
and experience match the

complexity of the case.®/'
(% of all staff that have at least
intermediale level experience)

Target

70%

70%

70%

70%

J

Actual

43.7%

42.4%

MEASURE 1.1D: Provide
effective representation in

cases referred by the courts
(# of new trial cases received
annually)

Actual

94,693

95,109

97,507

102,330

MEASURE 1.1E:
Effectively represent to
disposition cases referred

by the courts (# cases brought to
disposition annually}

Actual

94,219

93,692

97,527

101,946

MEASURE 1.1F: Provide
effective representation in

cases referred by the courts
(Total active trial cases represented
annually)

Actual

122,949

120,498

125,381

131,010

MEASURE 1.1G: Provide
effective representation in

cases referred by the courts
(New appeliate cases received)

Actual

575

589

598

608

MEASURE 1.1H:
Effectively represent to
disposition cases referred

by the courts fdppeiiate cases
closed)

Actual

557

584

584

584

MEASURE 1.11: Effectively
represent to disposition

cases referred by the courts
(Total active appellate cases
represented)

Actual

1,209

1,241

1,255

1,279

MEASURE 1.1.J: Maintain
established standards for

reasonable caseload levels
(Trial Attorney ABA Recommended
Active Case Ratio vs. Actual Active
Case Ratio )

Target

232 :1

234 :1

234 :1

235: 1

Actual

343 :1

318 : 1

3291

343 : 1

¥ ABA Ten Principles of a Public Defense Delivery Svstem, Principle 6. “Counsel should never be assigned a case
that counsel lacks the experience or training to handle competently, and counsel is obligated to refuse appointment if unable to

provide ethical, high quality representation.” dmerican Bar Associution (2002}

1o Performance Guidelines, supra note 15, Guidelines 1.2, ,3{(a); Death Penalty, supra note 19, Guideline 5.1.
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FY 10-11
{actual)

FY 11-12
{actual)

FY 12-13
(proj.)

FY 13-14
(proj.)

MEASURE 1.1K: Maintain
established standards for
reasonable Caseload

Levels (% of General Attorney
Active case overload)

Target

0%

0%

0%

0%

Actual

59.8%

44.0%

48.7%

55.5%

MEASURE 1.1L: Percent of
compliance with minimum
standards for staffing

requirements levels (based
upon Closed Case Total Staffing
target)

Target

100%

100%

100%

100%

Actual

77.6%

85.3%

83.1%

79.6%

MEASURE 1.1M: Maintain
established standards for
reasonable Caseload

Levels (dppellate Attorney Active
Case Ratio)

Target

1:28

Actual

1:35

1:36

1:36

1:37

MEASURE 1.1N: Maintain
established standards for
reasonable Caseload

Levels (% of General Appellate
Active case overload)

Target

0%

0%

0%

0%

Actual

31.5%

28.3%

26.9%

31.5%

MEASURE 1.10: Maintain
established standards for
reasonable Staff
Supervision, Management,

Development (Dedicated Staff
Supervisor FTE to total employee
Ratio)

Target

10%

10%

10%

10%

Actual

3.6%

3.5%

3.0%

3.0%
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FY 10-11
{actual)

FY 11-12
(actual)

FY 12413
{proj.)

FY 13-14
{proj.)

MEASURE 1.1P: There is
parity between defense
counsel and the
prosecution with respect to
resources and defense
counsel is included as an
equal partner in the justice

system.”;” s (% of financial
resources available as compared to
the prosecufion’s proportionate
share)

Target

100%

100%

100%

100%

Actual

N/A

67.5%

MEASURE 1.1Q: Ratio of
atiorney staffing resources
as compared to the
prosecution’s proportionate
share

Target

Actual

N/A

N/A

MEASURE 1.1R: Number
of atforney training
sessions offered

Target

46

46

46

Actual

87

99

MEASURE 1.18; Number
of investigator/paralegal
training sessions offered

Target

Actual

MEASURE 1.1T: Number
of legal assistant training
sessions offered

Target

12

12

Actual

15

16

MEASURE 1.1U: Number
of CLE credits offered
during year

Target

15

15

15

15

Actual

15

27

u ABA Ten Principles of a Public Defense Delivery System, Principle 8. “There should be parity of workload, salaries and other
resowrces {such as benefits, technology, facitities, legal research, support staff, paralegals, investigators, and access to forensic
services and experts) between prosecution and public defense. No past of the justice system should be expanded or the workload
increased without consideration of the impact that expansion wilf have on the balance and on the other components of the justice
system. Public defense should participate as an equal partner in improving the justice systemn. This principle assumes that the
prosecutor is adequately funded and supported in all respects, so that securing parity will mean that defense counsel is able to provide
quality legal representation.” American Bar Association {2002)

NSC, supra note 2, Guideline 3.4; ABA, supra note 2, Standards 5-4.1, 5-4.3; Contracting, suprea note 2, Guideline I11-10;
Assigned Counsel, supra note 2, Standard 4.7.1; Appellate, supra note 20 (Performance); ABA Counsel for Private Parties, supra
note 2, Standard 2.1(B}iv). See NSC, supra note 2, Guideline 4.1 (includes numerical staffing ratios, ¢.g.: there must be one
supervisor for every 10 agtorneys, or one part-time supervisor for every 5 attorneys; there must be one investigator for every three
Attorneys and at least one investigator in every defender office). Cf. NAC, supra note 2, Standards 13.7, 13.11 (chief defender salary
should be at parity with chief judge; staff attorneys at parity with private bar).
'3 ABA Defense Function, supra note 15, Standard 4-1.2(d).
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FY 10-11 |FY 11-12 |FY 12-13 FY 13-14
{actual) (actual) | (proj.) {(proj.)
MEASURE 1.1V: Provide 3 | Target 3 hrs. 3 hrs. 3 hrs. 3 hrs.
hours of ethics training
focusing on Colorado Actual 3 hrs. 3 hrs.
criminal faw each year
MEASURE 1.1W: Office file | Target 11 11 " s
audits to ensure
compliance with
appointment and Actual 9 12
withdrawal procedures
MEASURE 1.1X: Office | 12rget 4 4 2 0
program audits to ensure
consistent performance of | Actual 4 4
mission across the state.
MEASURE 1.1Y: Annual o o o o
Rates of Atirition Target 12 % 12 % 12 % 12 %
Attorneys Actual 11.6 % 9.1 %
Investigators Actual 93% 10.8 %
Administrative Actual 23.6 % 23.2%
Total Actual 12.3 % 11.0 %
MEASURE 1.1Z: Attrition
within first three years of Target 12 % 12 % 12 % 12 %
employment
Attorneys Actual 341 % 351 %
Investigators Actual 27.3% 385 %
Administrative Actual 52.9 % 80.0 %
Total Actual 37.5% 47.9 %
MEASURE 1.1AA: Percent
of experienced, fully Target 70% 70% 70% 70%
capable staff (journey level
or higher)
Attorneys Actual 44% 44%
Investigators Actual 38% 33%
Legal Assistants Actual 29% 24%
Total All Employees Actual 44% 42%
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Objective 1.2: Ensure compliance with applicable constitutional and
statutory mandates, the American Bar Association standards, the Colorado
Rules of Professional Conduct and applicable court rules and case law.

FY 10-11
(actual)

FY 11-12
(actual)

FY 12-13
(proj.)

FY 13-14
(proj.)

MEASURE 1.2A: To

100%

100%

100%

100%

Target

promote efficiency and
quality of services,
safeguard the
independence of The Office
from political influence and
judicial™ oversight in the
same manner and extent
as assigned counsel,
including funding, payment,
staffing, etc.'®/"®

Actual 100% 100%

MEASURE 1.2B: Defense |Target 100% 100% 100%

100%

counsel's workload is
controlied to permit the
rendering of quality
representation.’”/"* /1% ¢
Total staff allocated vs. required for
Closed Trial Cases and Active
Appellate Cases)

Actual 77.6% 85.3% 83.1%

79.6%

™ Judicial independence i3 “the most essential character of a free society” (American Bar Association Standing Committee on
Judicial Independence, 1997),

National Advisory Commission on Criminal Justice Standards and Goals, Task Force on Courts, Chapter 13, The Defense (1973)
hereinafier “NAC™], Standards 13.8, 13.9; National Study Commission on Defense Services, Guidelines for Legal Defense Sysiems in
the United States (1976} [hereinafter “NSC™], Guidelines 2 8, 2.18, 5.13; American Bar Association Standards for Criminal Justice,
Providing Defense Services (3rd ed. 1992) [hereinafier “ABA”], Standards 5-1.3, 5-1.6, 5-4.1; Standards for the Administration of
Assigned Counsel Systems {NLADA 1989) [hereinafter “Assigned Counsel”], Standard 2.2; NLADA Guidelines for Negotiating and
Awarding Contracts for Criminal Defense Services, (1984) [hereinafter “Contracting”], Guidelines II-1, 2; National Conference of
Commissioners on Uniform State Laws, Mode! Public Defender Act (1970) [hereinafter “Model Act™], § 10(d}; Institute for Judicial
Administration/American Bar Association, Juvenile Justice Standards Relating to Counsel for Private Parties {1979) [hereinafter
“ABA Counsel for Private Parties”], Standard 2. }(D).

16 484 Ten Principles of a Public Defense Delivery System, principle 1, American Bar Association {2002}

17 484 Ten Principles of @ Public Defense Delivery System, Prineiple 5: “Counsel’s workload, including appeinted and other work,
should never be so large as to interfere with the rendering of quality representation or fead to the breach of ethical obligations, and
counsel is obligated to decline appeointments above such levels. National caseload standards should in no event be exceeded, but the
concept of workload (i.e., caseload adjusted by factors such as case complexity, support services, and an attorney’s
nonrepresentational duties) is a more accurate measurement.” American Bar Association (2002)

18 NSC, supra note 2, Guideline 5.1, 5.3; ABA, supra note 2, Standards 5-5.3; ABA Defense Function, supra note 15, Standard 4-
1.3(e); NAC, supra note 2, Standard 13.12; Contracting, supra node 2, Guidelines 111-6, 111-12; Assigned Counsel, supra note 2,
Standards 4.1, 4.1.2; ABA Counsel for Private Parties, supra note 2, Standard 2.2{B}(iv).

19 Numetical caseload limits are specified in NAC Standard 13.12 (maximum cases per year: 150 felonies, 400 misdemeanors, 200
juvenile, 200 mental health, or 25 appeals), and other national standards state that caseloads should “reflect” (NSC Guidetine 5.1) or
“under no circumstances exceed” (Contracting Guideline I11-6) these numerical limits. The workload demands of capital cases are
untque: the duty to investigate, prepare, and try both the guilt/innocence and mitigation phases today requires an average of almost
1,900 hours, and over £,200 hours even where a case is resolved by guilty plea. Federal Death Penalty Cases: Recommendations
Concerning the Cost and Quality of Defense Representation (Tudicial Conference of the United States, 1998). See also ABA
Guidelines for the Appointment and Performance of Counsel in Death Penaity Cases (1989) [hereinafter “Death Penalty™).

0 ABA, supra note 2, Standard 5-5.3; NSC, supra note 2, Guideline 5.1; Standards and Evaluation Design for Appellate Defender
Offices (NLADA 1980} [hereinafter “Appellate”], Standard 1-F.
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FY 10-11
(actual)

FY 11-12
(actual)

FY 12-13
(proj.)

FY 13-14
(proj.)

MEASURE 1.2C: Defense
counsel's ability, training,
and experience match the

complexity of the case.?"/*
1% of all staff that have at least
infermediate level experience)

Target

70%

70%

70%

70%

Actual

43.7%

42.4%

MEASURE 1.2D: Maintain
esiablished standards for
reasonable caseload levels
{Trial Attorney ABA Recommended

Active Case Ratio vs, Aciual Active
Case Ratio )

Target

232 :1

234 . 1

234:1

235:1

Actual

343 1

3181

329:1

343:1

MEASURE 1.2E: Maintain
established standards for
reasonable Caseload

Levels (% of General Attorney
Active case overload)

Target

0%

0%

0%

0%

Actual

59.8%

44.0%

48.7%

55.5%

MEASURE 1.2F: Percent
of compliance with
minimum standards for

staffing requirements levels
(based upon Closed Case Total
Staffing target)

Target

100%

100%

100%

100%

Actual

77.6%

85.3%

83.1%

79.6%

MEASURE 1.2G: Maintain
established standards for
reasonable Caseload

Levels (dppellate Atiorney Active
Case Rario)

Target

Actual

1:36

1:37

MEASURE 1.2H: Maintain
established standards for
reasonable Caseload

Levels (% of General Appellate
Active case overload)

Target

0%

0%

0%

0%

Actual

31.5%

28.3%

26.9%

31.5%

MEASURE 1.2I: Maintain
established standards for
reasonable Staff
Supervision, Management,

Development (Dedicated Staff
Supervisor FTE to total employee
Ratio)

Target

10%

10%

10%

10%

Actual

3.6%

3.5%

3.0%

3.0%

2 ABA Ten Principles of a Public Defense Delivery System, Principle 6: “Counsel should never be assigned a case
that counsel lacks the experience or training to handle competently, and counsel is obligated to refuse appointiment if unable to

provide ethical, high quality representation,” American Bar Association (2002)

2 parformance Guidelines, supra note 15, Guidelines 1.2, 1.3(a); Death Penalty, supra note 19, Guideline 5.1.
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FY 10-11
(actual)

FY 1112
(actual)

FY 12-13
(proj.)

FY 13-14
{(proj.)

MEASURE 1.2J: There is
parity between defense
counsel and the
prosecution with respect to
resources and defense
counsel! is included as an
equal partner in the justice
system.%lz“/zs (% of financial
resources available as compared to

the prosecution’s proportionate
share)

Target

100%

100%

100%

100%

Actual

69.2%

67.5%

MEASURE 1.2K: ratio of
attorney staffing resources
as compared to the
prosecution’s proportionate
share

Target

Actual

N/A

N/A

MEASURE 1.2L: Number
of CLE credits offered
during year

Target

15

15

15

15

Actual

15

27

MEASURE 1.2M: Provide
3 hours of ethics training
focusing on Colorado
criminal law each year

Target

3 hrs.

3 hrs.

3 hrs.

3 hrs.

Actual

3 hrs.

3 hrs.

MEASURE 1.2N: Office file
audits to ensure
compliance with
appointment and
withdrawal procedures

Target

11

"

1"

11

Actual

12

B ABA Ten Principles of & Public Defense Delivery System, Principle 8: “There should be parity of worklead, salaries and other
resowrces (such as benefits, technology, facilities, legal research, support staff, paralegals, investipators, and access to forensic
services and experts) between prosecution and public defense, No part of the justice system sheuld be expanded or the worklead
increased without consideration of the impact that expansion will have on the balance and on the other components of the justice
system. Public defense should participate as an equal partner in improving the justice system. This principle assumes that the
prosecutor is adequately funded and supported in all respects, so that securing parity will mean that defense counsel is able to provide
quality legal representation.” American Bar Association (2002)
NSC, supra note 2, Guideline 3.4; ABA, supra note 2, Standards 5-4.1, 5-4.3; Centracting, supra note 2, Guideline I11-10;
Assigned Counsel, supre note 2, Standard 4.7.1; Appellate, supra note 20 (Performance); ABA Counsel for Private Parties, supra
note 2, Standard 2.1(B)(iv). See NSC, supra note 2, Guideline 4.1 (includes numerical staffing ratios, ¢.g.; there must be one
supervisor for every 10 attorneys, or one part-time supervisor for every 5 attorneys; there must be one investigator for every three
atterneys, and at least one investigator in every defender otfice). Cf. NAC, supra note 2, Standards 13.7, 13.11 (chief defender salary

should be at parity with chief judge; staff attorneys at parity with private bar).

25 ABA Defense Function, supra note 15, Standard 4-1.2(d).
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Objective 1.3: Maintain a competitive work environment to be able to attract

and retain qualified staff.

FY 10-11
{actual)

FY 1112
{actual)

FY 12-13
(proj.)

FY 13-14
{proj.)

MEASURE 1.3A: Number

Target

46

46

46

46

of attorney training sessions
offered

Actual

87

99

MEASURE 1.3B: Number

Target

9

9

of investigator/paralegal
training sessions offered

Actual

4

5

MEASURE 1.3C: Number
of legal assistant training

Target

15

12

12

12

sessions offered

Actual

15

16

MEASURE 1.3D: Number

Target

15

15

15

15

of CLE credits offered
during year

Actual

15

27

MEASURE 1.3E: Percent of
compliance with market pay

Target

100%

100%

100%

100%

practices for Attorney

Salaries (Actuals based upon
2012 OSPD Attorney Salary Study
Results. Projections add average of
DPA findings from two private
Compensation Studies of Colorado
Market)

Actual

86.7%

82.1%

78.4%

MEASURE 1.3F: Percent of
compliance with market pay

Target

100%

100%

100%

100%

practices for All Other Staff
(Actuals based upon 2012 DPA
Compensation Study Results.
Projections add average of DPA
findings from wo private
Compensation Studies of Colorado
Market)

Actual

94.6%

90.8%

87.1%

MEASURE 1.3G: Number
of attorney applications

Target

175

175

175

175

received (CY)

Actual

779

389

MEASURE 1.3H: Maintain

Target

10%

10%

10%

10%

established standards for
reasonable Staff
Supervision, Management,

Development (Dedicated Siaff
Supervisor FTE to total employee
Ratio)

Actual

3.6%

3.5%

3.0%

3.0%

MEASURE 1.31; Maintain

Target

232 :1

234 1

234 :1

235: 1

established standards for

reasonable caseload levels
(Trial Attorney ABA Recommended
Active Case Ratio vs. Actual Active

Case Ratio )

Actual

343 1

318 :1

329:1

343 : 1
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FY 10-11 {FY 1112 {FY 12-13 FY 13-14
(actual) {actual) {(proj.) (proj.)

MEASURE 1.3J: Maintain Target 0% 0% 0% 0%
established standards for
reasonable Caseload o o . o
Levels (% of General Attorney Actual 59.8% 44 0% 48.7% 55.5%
Active case overload)
MEASURE 1.3K: Percent
of compliance with Target 100% 100% 100% 100%
minimum standards for
staffing requirements levels
{based upon Closed Case Total Actual 77.6% 85.3% 83.1% 79.6%
Staffing target)
MEASURE 1.3L: Maintain | Target 1:26 1:28 1:28 1:28
established standards for
reasonable Caseload
Levels (Appellate AtiameyAc.tive ACtual 1 . 35 1 . 36 1 . 36 1 . 37
Case Ratio) ) ’ ’ ’
MEASURE 1.3M: Maintain

T t 0% 0% 0% 0%
established standards for arge ° ° ° °
reascnable Caseload
Levels (% of General dppeliate | pctyal 315%|  28.3% 26.9% 31.5%
Active case overioad)
MEASURE 1.3N: Annual o o o o
Rates of Attrition Target 12 % 12 % 12 % 12 %
Attorneys Actual 11.6 % 9.1 %
Investigators Actual 9.3 % 10.8 %
Administrative Actual 236 % 23.2%
Total Actual 12.3 % 11.0 %
MEASURE 1.30: Attrition
within first three years of Target 12 % 12 % 12 % 12 %
employment
Attorneys Actual 341 % 351%
Investigators Actual 273 % 38.5%
Administrative Actual 529 % 80.0 %
Total Actual 37.5 % 47.9 %
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FY 10-11 [FY 1112 (FY 12-13 FY 13-14
(actual) |(actual) |(proj) (proj.)
MEASURE 1.3P: Percent of
experienced, fully capable | Target 70% 70% 70% 70%
staff Gourney ievel or higher)
Attorneys Actual 44% 44%
Investigators Actual 38% 33%
Administrative Actual 29% 24%
Total Actual 44% 42%

Objective 2.1: Streamline administrative and other routine processes to

avoid duplication of resources in regional trial offices.

FY 10-11 FY 11-12 [FY 12-13 FY 13.14
{actual) (actual) | (proj.) (proj.)
MEASURE 2.1: Develop | 127get 3 3 3 3
and test internet based
administrative processes | Actual 7 5

Objective 2.2: Continue to provide a high level of training to ensure that
clients receive effective legal representation and that Public Defender
attorneys are aware of on-going developments in the law.

FY 10-11 |FY 1112 |FY 12-13 FY 13-14
(actual) |(actual) |{proj.) {proj.)
MEASURE 2.2A: Number of | Target 46 46 46 46
attorney training sessions
offered Actual 87 99
MEASURE 2.2B: Number of | Target 9 9 9 9
investigator/paralegal training
sessions offered Actual 4 5
MEASURE 2.3C: Number of | Target 15 12 12 12
legal assistant training
sessions offered Actual 15 16
MEASURE 2.2D: Number of | Target 15 15 15 15
CLE credits offered during
year Actual 15 27
MEASURE 2.2E: Provide 3 | Target 3 hrs. 3 hrs. 3 hrs. 3 hrs.
hours of ethics training
focusing on Colorado criminal 3 hrs 3 hrs
iaw each year. Actual ' '
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Objective 3.1: Better utilize existing resources and new technologies to
more efficiently handle increasing caseload and increasingly complex

cases.

Objective 3.2: Continually evaluate and evolve key functions to ensure the
Public Defender system adapts to the changing legal environment.

FY 10-11 [FY 11-12 |FY 12-13 |FY 13-14
(actual) |(actual) (proj.) {proj.)
MEASURE 3.1, 3.2A Target 46 46 46 46
Number of attorney training
sessions offered Actual a7 99
Number of
investigator/paralegal training Actual 4 5
sessions offered
MEASURE 3.1, 3.2C: Target 15 12 12 12
Number of legal assistant
training sessions offered Actual 15 16
MEASURE 3.1, 3.2D: Target 15 15 15 15
Number of CLE credits
offered during year Actual 15 27
MEASURE 3.1, 3.2E; Target 3 3 3 3
Develop and test internet
based administrative Actual 7 5
processes.
MEASURE 3.1, 3.2F: Office | Target 11 11 11 11
file audits to ensure
compliance with appointment | Actyal 9 12
and withdrawal procedures
MEASURE 3.1, 3.2G: Office | Target 4 4 2 0
program audits to ensure
consistent performance of Actual 4 4
mission across the state.
MEASURE 3.1, 3.2H: Target 2 2 2 2
Number of focused
evaluations of program and
administrative processes and | Actual D 3
policies
MEASURE 3.1, 3.2I: Number | Target 2 2 2 2
of revisions/updates to
program and administrative | pActual 3 3

processes and policies
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STRATEGIC EVALUATION
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KEY TRENDS
REVIEW & ASSESSMENT
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REGIONAL TRIAL OFFICE CASELOAD

POPULATION TRENDS COMPARISON

OSPD Caseload and State Population. Case Trends are changing over time.
The Office’s caseload growth exceeds the state's population growth. Between
FY 2000 and FY 2012, total cases closed (terminations) increased cumulatively
by 45% while estimates of state population growth increased cumulatively 20%
during the same period. Comparatively, total new cases opened (filings)
increased cumulatively by 45%; total active cases also increased cumulatively by
45%.

Table 1 below compares the annual percentage point change in population with
that of the various case statistics and demonstrates how Public Defender
caseload has continued to increase at rates greater than population growth.

Table 1
Comparison in Percentage Terms of Caseload Growth against Population Growth

12.0%
10.0%
8.0%
6.0%
4.0%
2.0%
0.0%
-2.0%

-4.0%

-6.0%

Fvop | FY03 | FY04 | FYOS | FYs | Fvo7 | Fvos | #v09 | Fy10 | P11 | Frie (FEYS ﬁ (FE"; 11‘;
—&— New Opened Case Percent Change| 5.0% | 9.3% | 2.2% | 46% | 58% | -1.1% { 21% 1 6.9% | -0.7% | -1.0% | 04% | 2.5% | 4.9%
—+-Closed Cases Percent Change 4.7% | 8.8% | 3.8% | 3.2% | 6.9% 15% | 3.3% | 3.8% | 1.2% | -1.4% | -06% | 41% | 4.5%
o= Active Cases -44% | 88% | 3.7% | 41% | 6.0% 1.9% | 1.B% | 4.6% | 1.0% | 1.8% | -2.0% | 41% | 4.5%
—e— Population Percent Change 1.1% | 1.1% 1.2% | 1.2% | 1.8% 16% | 1.7% | 1.5% | 1.5% [ 1.4% | 1.5% 1.7% 1.6%
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REGIONAL TRIAL OFFICE CASELOAD

TOTAL COURT CRIMINAL CASES TRENDS COMPARISON

OSPD Case Portion of Total State-Wide Criminal Cases in the Courts. State
Public Defender caseload accounts for about 68 percent of the total criminal
cases terminated throughout the State’s 22 District and 64 County courts. The
Public Defender's proportionate share of the total State criminal caseload has
been increasing steadily at a rate of 4.3 percent annually since FY 2000. This
rate of growth exceeds the rate of the State’s general population growth (1.6
percent CRG since 2000) by near three times. As the Public Defender's total
cases closed has grown at a rate of 3.1 percent annually, criminal cases
terminated by the Courts has declined by 1.1% average annually. By the end of
FY 2012, the Public Defender’'s proportionate share of total state criminal cases
terminated in the courts had grown by 65 percent cumulatively. This rate of
growth of the Public Defender’s portion of the overall State criminal caseload is
significant to note, particularly when comparing relative changes in resource
growth within the Courts, within offices of the Prosecution and local law
enforcement, and within the Office of the State Public Defender during that same
period.

OSPD Portion of State Felony Cases. The Public Defender will represent near
85 percent of all Felony cases expected to be terminated in the courts this year.
The Office’s share of the State’s total Felony caseload terminated in the courts
has grown from 64 percent of all State Felony cases and proceedings in FY
2000. Since FY 2000, The Office’s proportionate share of all state-wide Felony
cases and proceedings grew an average of 2.2 percent annually. Total Public
Defender Felony cases closed grew at a rate of 1.7 percent annually since FY
2000, about equal to the population growth rate.

OSPD Portion of State Misdemeanor Cases. The Public Defender will
represent 57 percent of all Misdemeanor cases expected to be terminated in the
courts this year. The Office’s share of the State’s total Misdemeanor caseload
terminated in the courts has been growing rapidly each year from 20 percent of
all State Misdemeanor cases and proceedings in FY 2000, having near tripled as
a ratio of total State Misdemeanor caseload. Since FY 2000, The Office’s portion
of all state-wide Misdemeanor cases and proceedings grew by 8.2 percent
annually. Total Public Defender Misdemeanor cases closed grew at a rate of 7.1
percent annually since FY 2000, near five times the population growth rate.

OSPD Portion of State Juvenile Cases. The Public Defender will represent 71
percent of all Juvenile criminal offense cases expected to be terminated in the
courts this year. The Office’s share of the State’s total Juvenile caseload
terminated in the courts has been growing rapidly each year from 58 percent of
all State Juvenile cases and proceedings in FY 2000. Since FY 2000, The
Office’s proportionate share of all state-wide Juvenile cases and proceedings
grew by 1.7 percent annually. However, total Public Defender Juvenile cases
closed declined at a rate of 2.4 percent annually since FY 2000, about two-thirds
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the rate of decline of Statewide Juvenile cases adjudicated in the courts, which
declined steadily at an annual rate of 3.7 percent during the most recent 12-year
period of actual caseload data. As Public Defender Juvenile cases have begun
to stabilize and State-wide Juvenile cases continue to decline, the Office’s
proportionate share of all State-wide Juvenile cases continue to increase.

Table 2 below provides detail related to The OSPD’s closed caseload in the
context of Total State-wide cases terminated in the Courts.

Table 2 - OSPD Trial Office Cases Closed
Compared to State Courts’ Terminated Cases
FY 2000 to FY 2014 Projected

. . . . . Annual
Comparisons of Closings By Case Type: Court t I
Comparisons of Closings By Case Type: Court Ev 2000 | Ev2011 | EY 2012 | EY 2013 | FY 2014 Cumulative | Cumulative | Cumulative Compound
Totals {DAs Cases) vs. OSPD Actual Actual Eat Proi Eroi Growth by Growth by Growth by Rate of
w/ Proportionate Shares ua a g vol °l 2012 2013 2014
Growth
State Courts Total
All Terminated Criminal Cases 164,764 | 145,779 | 144,267 | 142,778 | 141,314 12.44% 13.34% 14.23% 1.08%
& Proceedings—No Traffic
OSPD Total
All Terminated Criminal Cases & Proceedings— 64779 | 94219| 93602| o7.528| 101,945 44.63% 50.55% 57.37% 312%
No Traffic
Ratio of OSPD Total Criminal Case o o " o o " o . o
to State Courts Total Griminal Gased 30.3%| 54.6%] 64.9%| 68.3%| 721% 65.18% 73.74% 83.49% 4.27%
E‘;':’r't‘y Terminated Cases & Proceedings of the 56,047 | 53.175! 52,703 52,235 51,771 5.97% 6.80% 7.63% 0.89%
OSPD Total ) 35999 | 44803 43.804| 44488| 45151 21.93% 23.52% 25.42% 1.67%
Felony Terminated Cases & Proceedings
Ratio of Total OSPD Felony Cases| o o N N o N o o 5
to Total State Courts Felony Cases 64.2%| 83.9%| 833%] 8s5.1%  87.2% 29.67% 32.53% 35.78% 2.19%
Wisd.. Terminated Cases of Court 90,9481 81,318 | 80,6921 80070 | 79,454 -11.26% 11,96% 12.64% 0.77%
OSPD Misdemeanor Cases 18,535 | 41,445 | 42,1481 45584 | 49,460 127.40% 145.93% 166.85% 7.00%
io of OSPD Misd.
o Totar\;asut:tz g, ‘1 it M;:g g:ij 20.38%| 50.97%| 5223%| 56.93%| 62.25% 156.30% 179.34% 205.45% 8.16%
Juv. Terminated Cases of Gourt 17,760 | 11,286 | 10,872 ] 10,473 | 10,089 _38.82% 41.06% 43.22% -3.57%
OSPD Juvenile 10,245 | 8,171 7,650 7478  7.334 25.33% 27.01% -28.41% 2,40%
Ratlo of OSPD JUV Casesl 57.66%| 72.40%| 70.37%| 71.40%| 72.70% 22.04% 23.84% 26.08% 1.67%

to Total State Courts JUV Cases|
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REGIONAL TRIAL OFFICE CASELOAD

OVERALL OSPD CASE TRENDS

General Total Cases. Through FY 2005-06, total cases in each category of
Opened, Closed and Active caseload had been growing at a much faster rate
than the years following that point, reaching peaks around 5 percent CRG that
year. The rate of growth slowed beginning FY 2007 and has stabilized near 3
percent annual CRG since FY 2000 -- still at a rate about two times the Colorado
general population growth rate. Meanwhile, workload associated with cases
maintained growth of 4.3 percent CRG annually through FY 2012. This variance
between higher workioad growth rate as compared to the lower growth rate of
actual number of cases is evidence of the increasing complexity of the Public
Defender’s caseload as a result of changes in the greater criminal justice system
and law. Such change increases the drain on existing staff resources by
compounding the workload associated with an annually increasing number of
cases.

General Felony Cases. Felony cases require the greatest attomey effert and
dedication of resources and time, cost the State the most money, and
increasingly draw Public Defender resources away from Misdemeanant and
Juvenile defendant cases. Many changes to criminal law since 2000 have
resulted in a push to raise what were formerly Misdemeanor offenses to the
Felony level and to increase the class and penalty of felony offenses, as well as
to treat Juvenile Felony cases as Adult Felony cases.

The growth rate of Felony cases in each category of Opened, Closed and Active
caseload progressed predictably until about FY 2005 when it peaked near 7
percent CRG since FY 2000 — near 5 times the Colorado general population
growth rate at that time. While growth has continued in this portion of caseload
since FY 2000, the rate of growth of these cases slowed beginning in FY 2007
and has stabilized at about 1.7 percent CRG as of FY 2012. Meanwhile, the
workload associated with these cases surpassed the rate of case growth at
about 3 percent annual CRG through 2012. This variance between significant
workload growth as compared to the relatively slower growth of actual number of
cases is evidence of the increasing complexity of this portion of the caseload as
a result of changes in the greater criminal justice system and law.

Felony Case Classes. Looking purely at the changes in caseload at the Case
Type Level (Felony, Misdemeanor, Juvenile) provides only part of the picture. it
is particularty important to observe changes within the Felony case classes. As
cases increase in severity of case type (Juvenile or Adult Misdemeanor to Adult
Felony) or case class (M3 upwards toward M1, and Felony 6 upwards toward
Felony 1), the more severe the penalty for the offense becomes. Similarly, the
discovery, mitigation, history, documentation, witness involvement, expert
consultation, and evidence of the case also become more complex, more time
consuming and more expensive. Similarly, with this increase in severity and
complexity of a case comes an increase in the time and staff resources needed
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to adequately understand, prepare and represent a case. A look at the Felony
case class changes in the last 12 years demonstrates the variability in resources
that a case draws due to the increasing class of an offense and due to changes
in law, complexity and severity of penalty.

As follows, Table 3 provides the average number of days that closed cases were
actively represented by The Office according to case class in 2012. While the
number of days a case is active is not a reflection of workdays, it is evidence of
relative duration and continuous draw on workload across case class and case
types.

Table 3 - FY 2012 Cases Closed with the Average Number of Days Active by Case Class

Y 2012
Summary of O5P0 Closed 22 Aveliays
Cases CLOSED ActivelCase
Felony 1 73 ) 443
Felony 2 285 300
Sex Assaults F2 - F4 597 283
Felony 3 3,345 153
Felony 4 6,764 147
Felony 5 7 7 3,266 133
Falony & 5,113 112
Felony Trial & PreTrial| 20,048 224
Misdemeanor 1 3,135 115
Sex Assaufls M 345 | 159
Sex Assaults W2 B 147
tlisdemeanar 2/3 7 5,930 107
Traffc/PC 12,283 115
Misdemeanor Trial & PreTrial] 27,001 129
Juvenile Felony 1,359 128
Juvenile Wisdemeanor 1,878 7
Juwvenile Trial & PreTrial 3,237 118
Total All 50,987 126

The Office has seen the most significant growth of Felony cases in Felony 1 (F1),
Felony 6 (F6) and Felony 2 through 4 Sex Assault cases since 2000. These
cases have significantly outpaced other classes of Felony cases both in number
of cases and in workload required to represent each case. Felony 3 (F3), Felony
4 (F4) and Felony 5 (F5) cases have maintained case growth well below the
population growth rate, but increased complexity in those cases has resulted in
workload growth at a higher rate.

F1 cases closed in a year have grown at a rate of 2.3 percent annually, while the
workload for these cases has increased at a rate of 4.2 percent annually. These
{homicide) cases have grown at a rate greater than the population growth rate
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since 2000, with workload near double the growth in cases. Similarly, F1 active
cases have increased annually at rates of 1.9 percent and 3.9 percent for case
growth and workload growth respectively. The active case growth of Fis is
predictably higher than the closed case growth rate, since these cases tend to be
disposed of in a much less timely manner than any other case class, and
normally carry over to the next year with an average active period of 443 days
per case as of 2012.

F6 cases opened in a year have grown at a rate of 8.2 percent annually, while
the workload for these cases has increased at a rate of 12.6 percent annually, a
case growth rate of five times the population growth rate since 2000, with
workload growing at a rate that is still over 50 percent greater than the growth in
cases. Similarly, F6 active cases have increased at rates of 7.8 percent and 12.5
percent annually for case number and workload growth respectively. Unlike F1
cases, the active case growth of F6 cases is lower than the open case growth,
because these cases tend to be disposed of in a much more timely manner, with
less carryover occurring across years. These cases had an average active
period of 112 days as of 2012. The majority of these cases, therefore, do not
tend to carry over to the next year.

While the growth in case numbers for Felony 3 (F3), Felony 4 (F4) and Felony 5
(F5) cases has fallen below the population growth rate, the workload associated
with these cases has seen growth as much as double the population growth rate.

Tables 7, 10 and 12 contain the Felony Case class trend data discussed in this
section.

Table 4 ~ Felony Case Class Trends {FY00 to FY14 (Proj.}))
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(Proj.) {Proj.)

The preceding Table 4 provides graphical Felony Case class trends and their variability over time.
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General Misdemeanor Cases. Misdemeanor case growth in each category of
Opened, Closed and Active caseload continued at a relatively predictable rate
through about FY 2006, hovering around 5 to 6 percent annual CRG. However,
since then has reached a peak rate above 7 percent annuzlly in FY 2012,
Similarly, the workload associated with these cases maintained annua! growth of
near 10 percent through FY 2012. Like felony cases, the comparable growth of
the number of these cases and the workload associated with them is evidence of
increasing complexity of this portion of Public Defender caseload as a result of
changes in the greater criminal justice system and law. Also, similarly, such
changes increase the drain on existing staff resources. As resources are
increasingly drawn to growing Felony case numbers, Felony workload and
complexity of Felony cases, this competing growth of Misdemeanor cases and
workload becomes increasingly challenging to effectively represent.

General Juvenile Cases. Since FY 2000, Juvenile cases have continued to
gradually decline. However, this decline has slowed since FY2005, falling from
about -4 percent annual CRG through FY 2005 to near -2 percent annual CRG
through 2012. In short, juvenile cases are stabilizing again. Meanwhile, the
growth of the workload associated with Juvenile cases has continually risen -
despite the rate of decline in cases. Like Felony and Misdemeanor cases, the
comparable growth of the number of these cases and the workload associated
with them is evidence of increasing complexity of this portion of Public Defender
caseload as a result of changes in the greater criminal justice system and law.
Also, similarly, such change increases the drain on existing staff resources. As
resources are increasingly drawn to growing Adult case numbers, Aduit workload
and complexity of Adult cases, this competing growth of Juvenile case workload
becomes increasingly challenging to effectively represent.
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REGIONAL TRIAL OFFICE CASELOAD

OPENED CASE (“FILINGS”) TRENDS

Total Cases Opened. Opened cases are the Public Defender's share of total
cases filed in the courts state wide. The CRG for Opened Cases over the past 12
years is 3.1%, about double the population growth rate.

Table 5 - OSPD Trial Offices New Cases Opened - FY 2000 to FY 2014 Projected

Annual
Cumulative Cumulative Cumulative | Compound

Y 2000 | FY 2012 {FY 2013} FY 2014 | Growth by Growth by Growth by Rate of

Actual | Actual | Proj. Proj. 2012 2013 2014 Growth

3.13%

All New OSPD Cases (Tr/Prirl+Other) 65,689 [ 95,1091 97,507 | 102,330 44.79% 48.44% 55.78%

All Tel/Pretrl Cases 42,586 | 53,8781 55,448} 58,280 26.52% 30.20% 36.85% 1.98%
Tr./PreTrl. Portion of Total Caseload 64.8% 56.6%1 56.9% 57.0% -12.62% -12.28% -12.15% -1.12%
Other Proceedings Only 23,103  41,231{ 42,059f 44,050 78.47% 82.05% 90.67% 4.95%
Other Procs. Portion of Total Caseload 35.2% 43.4%] 431% 43.0% 23.26% 22.64% 22.40% 1.76%

Table 5 above details the total cases opened since FY 2000 through FY 2012 and projected forward with CRG.

Felony Cases Opened. The CRG for Opened Felony Cases over the past 12
years has slowed to 1.6 percent, comparable to population growth, and
comparable to the rate of The Office’s rate of growth of closed Felony cases (1.7
percent). This is important to note, since Felony cases are the most work
intensive, time consuming and resource consuming class of cases handled by
the Public Defender. A rate of growth of Opened Felony cases that would out-
pace Closed Felony cases in a year would likely be evidence of a backlog
occurring in these cases. Such a backlog would increase Active Felony caseload
in the subsequent year, and further compound already growing Felony workload
in the subsequent year. This backlog could very easily lead to a “snowball effect”
which would continue to compound subsequent years. Based upon this data, it
appears this is not currently a threat.

Misdemeanor Cases Opened. The CRG for Opened Misdemeanor Cases over
the past 12 years is 7.2 percent, a rate near five times the population growth
rate, and aligned with the rate of growth Misdemeanor cases closed each year
(7.1 percent). As with Felony cases, this is important to note, since a continued
rate of growth of Opened Misdemeanor cases that would out-pace Closed
Misdemeanor cases in a year could be evidence of a backlog occurting in these
cases, increasing Active Misdemeanor caseload in the subsequent year, and
compounding the already rapidly growing Misdemeanor workload and caseload
in the subsequent year, Based upon this data, it is believed that the marginal gap
between growth of Opened and Closed cases and the relatively short length of
time necessary to open and close a Misdemeanor case do not pose a current
threat of backlog impacting subsequent years.
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Juvenile Cases Opened. Opened Juvenile Cases have experienced a gradual
decline over the past 12 years at a -2.5 percent CRG, a rate that is aligned with
the rate of decline for Juvenile cases closed each year (-2.4 percent). This is
important to note, because in the last 12 years there have also been many
changes to criminal law that have resulted in an increase in Juvenile cases being
charged as adults. These changes in law are likely one driver in the apparent
decline of Juvenile cases.

Table 6, as follows, shows the variability of growth trends for case types
graphically.

Table 6 -- New Opened Case Trends (FY00 to FY14 (Proj.)}
120,000
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Opened Cases Workload/FTE Requirements. Table 7 on the following page
details the total cases opened by case class since FY 2000 through 2012 and
projected forward with cumulative growth rate since 2000, annual CRG for cases
since 2000, CRG for workload since 2000, and net trial attorney FTE required for
caseload.

FTE requirements information is provided in this table for comparison purposes
only, since the OSPD only uses actual and projected Closed case data to
measure workload requirements associated with its annual budget requests and
resource needs. Since the Public Defender relinquishes approximately 10
percent of its total Opened cases annually due to conflict withdrawals and other
reasons, the FTE requirements contained here are inflated. However, as the
Public Defender experiences a long-term decline in the number of Opened cases
from which it is withdrawn each vyear, the gap between the workload
requirements outlined in this Open Case table will continue to aligh more closely
with the Closed case table resources detailed in Table 7, as each case that is
not given up to withdrawals will result in an increase to cases closed and closed
cases workload.
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REGIONAL TRIAL OFFICE CASELOAD

CL.OSED (“TERMINATED”) CASE TRENDS

Total Closed Cases. Closed Cases grew rapidly through FY 2005-06 and have
since stabilized at an annual CRG that is double the Colorado general population
growth rate. The Closed Cases CRG over the past 12 years (FY2000 to FY2011)
is 3.1 percent. Meanwhile, workload associated with cases has maintained
growth of near three times the population growth rate at 4.3 percent annually
since 2000.

A more detailed discussion of individual classes of Closed Cases is provided at
the start of this section as part of the discussion of Public Defender’s portion of
all State criminal cases in the courts, comparable population trends, and overall
OSPD case trends.

Table 8 -- Closed Case Trends (FY00 to FY14 (Proj.)}
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Table 8 above shows the variability of case types graphically.
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Table 9 - OSPD Trial Office Cases Closed By Type of Case

& Total Trial Office Cases Closed
FY 2000 to FY 2014 Projected

Armual
Cumulative | Cumulative | Cumulative | Compound
All QSPD Closed Case Ratics by FY 2013 | FY 2M4 § Growth by | Growth by Growth by Rate of
Type of Case o Total OSPD Cases| FY 2000 | FY 2011 | FY 2042 | Proj Proj 2012 2013 2014 Growth
Q5PD Total
Closed Cases & Proceedings 64,7791 94,219 93,692 97527 | 101946 44.63% 56.55% 57.38% 312%
DSPD Total . .
Felony Terminated Cases 359991 44,603 | 43,894 44466 45151 21.93% 23.52% 25.42% 1.67%
Ratie of O5PD Felony Cases o an, N
10 Total All OSPD Cases 55.57%| AT.34%| 46.85%| 45.59%( 44.29%| -15.70% -17.96% -20.30% -1 41%
OSPD Total
Mi5DTerminated Cases & 18,535 41445 42,148 45584 49,4560 127.40% 145 93% 156.86% 7.08%
Proceedings
Ratio of OSPD MISD Cases
10 Total All OSPD Cases 28.61%| 43.99%| 44.99%| 46.74%| 48.52%| 57.22% 63.35% 69.56% 3.84%%
0OSPD Total
JUV Terminated Cases & 10,245 8,171 7.650 7478 7334 -25.33% 27 01% -28.41% -2.40%
Procepdings
Ratio of OSPD JUV Cases . v
1o Total All OSPD Cases 15.82% 8.67% 8.1T% T.67% T49%| -4837% -51.52% 54 51% £5.36%

Tahle 9 above provides summary level information as to Closed cases by case type and the ratio of case types to
fotal cases closed or projected to be closed in a year.

On the following page, Table 10 details the total cases closed by case class
since FY 2000 through 2012 and projected forward with cumulative growth rate
since 2000, estimated CRG for cases since 2000, and CRG for workload since
2000. This table also includes trial attorney FTE required (Resource Allocation
Requirement) for each caseload by year. It is this Closed case FTE data that the
Public Defender uses to estimate its current and projected staffing resource
needs.

However, even the resources referenced herein are not complete, since the
Public Defender has seen a decline in the portion of total new cases opened in a
year from which it is withdrawn. As a result, the portion of cases that the Office
must carry through to completion has increased, and so has closed case
numbers. This compounding rate of growth is not fully captured here.

Additionally, Closed case requirements can only measure retrospective,
completed output, as opposed to net workload activity. An accurate
measurement of net workload activity would incorporate that portion of workload
performed on all active cases carried within one year. This is difficult to measure.
A complete measurement of net workload incorporates workload of all cases that
were both opened and closed in the current year, plus that portion of work
performed in the current year on cases carried over from the previous year to the
current year (opened in the prior year and closed in the current year), plus that
portion of work performed in the current year on cases opened in the current
year and carried over to the next year (opened in the current year and closed in
the next year).
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REGIONAL TRIAL OFFICE CASELOAD

ACTIVE CASE TRENDS

Total Active Cases. Active caseload incorporates all cases that are actively
represented in a given year: the total new cases received in a year, plus the
remaining unfinished cases opened in the previous year that have not yet
completed and closed, and therefore are carried into the new year as existing
workload and caseload.

The number of Active Open Cases has grown at an annual CRG of 3.1% over
the past 12 years (FY 2000 to FY 2012), about double the population growth.
This number does not outweigh the rate of cases closed in a year or the rate of
growth of opened cases. This is significant to note, since an increase in opened
cases outweighing an increase in closed cases would likely lead to an increase
in active cases in the next year, which would reflect a growing backlog of cases
and workload, further impacting the caseload and workload of subsequent years.
Based upon this data, it appears that this is not currently the case.

Table 11 -~ Active Open Case Trends (FY00 to FY14 (Proj.)}

140,000
120,000
100,000
80,000
60,000
40,000
20,000

"

wcnigeen Fefony

" u-ré stz blizdEmeanor

s o et fe

sengtioms Taited All

FY 2000 FY 2008 Y 2010 FY2012  FY2013{Proj) FY 2014 (Proj.}

Table 11 above shows the variability of case types graphically.

Table 12 on Page 42 details the total cases actively carried each year by case
class since FY 2000 through 2012 and projected forward with cumulative growth
rate since 2000, estimated CRG for cases since 2000, and CRG for workload
since 2000. This table also includes trial attorney FTE required for each caseload
by year.

The FTE requirements detailed in this table are provided for comparison
purposes only. The workload for these active cases is not completed in one year,
but overlaps years. It is closed case FTE data (Table 10) that the Public
Defender uses to estimate its current and projected staffing resource needs.
However, the use of Closed cases resource data is not a complete analysis,
since the Public Defender has experienced a decline in the portion of total new
cases opened in a year from which it is withdrawn. As this decline occurred, the
portion of cases that The Office must carry through to completion increased. This
compounding rate of growth is not fully captured in Closed cases data.

Additionally, Closed case requirements can only measure retrospective,
completed output, as opposed to net workload activity. An accurate
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measurement of net workload activity would incorporate that portion of workioad
associated with all Active cases carried within one year.

The more meaningful data in this table is the number of cases represented by
case type and case class, since it is this data that is used to develop the
comparable national caseload standards and staffing requirements outlined by
the American Bar Association (ABA). ABA standards apply caps to the total
number of cases carried in a given year by an attorney (Active Cases), whereas
OSPD FTE requirements are based upon weighted workload measurement of
the time required to bring a case to full completion.

41




44

"Spady 8aIN0SaU pue Sisanbad 196pNq [eRuuE SH YIM PEIRIDOSSE SIUBLLIBINDES DROBLIOM
S aUnseall 0} elep ased Pasoly S8sN Ao Jd4SO ay) aaurs ‘Ajuo sasodind UosueduwoD Jof aidl PEIACIA SI UORBULIOIU! SHUStaunbas 31 4

BEBT | CHEER £BlG | B6FOZL | LEVG | LBE'GZL | LLAG 0L'LeL  {£6L2 [ BPIEAL  1%EZ9  |%LE |%8by  |LeEe Y 2301
[ [E T = ol GFELE €ZLTL %GT %O a0IAIDS [RAed [BI0L
[ ) ) o6 L 7 ¥l %E0E  l%oookE | ~ sfuipasioig jewBug jmay |
[ 1 0w S5t o6 Sk2 %00 |%OCET speaddy jeio
£6t Wil |ow ERYE  J I seee ok ¥l A N Vi G'EE Jwes |[%eT  [%g6e  [ceve suoyeacasy uolieqeld |eio)
LELOb £89°¢L SEEEL ¥EETL 1560 HEE 531G simpasnoly an 1Mo}
(X514 S T067 (=X [ S8EVLE TS 169761 5D [ L P |B6E  [%6.F [5ErE |Binaldj[BuL 810
18980 GIEGF SHV'0S GLEI5 980°16 BEC |3 6L ] 1€10] sbiljpea30ld iSO
a7 T I3y 16y [T %LF (%00 [%C 004 waurabeugpuosipiadnsg .
£z SOFEV [ ¥IG §5T oS TSE 906 [5:4 955°R %0 |%ee  [%ote  |F49E  [epsaanp jejor
- SZ9 (5 TS (3 76 ¥ Ve S8y Tt Gr Y e upSa3014 FING [1gns
- SET - 28 . 6 - 188 - SV Sie |4 be- BOVIBG [EIRE
- - - s - ~ o - zL - 61 |wmEE  |woooe sBupaazos lewdug
- - iz - [¥4 - 13 - [§2 %EE %885 T Saaddy
€ LI £ 95L°E £ LELE € 8L0°E 7 126 uBHeIAay UoneqRid
- 2905 - 296 - iy - ELZA - £5¥% RECH  |%DER- sBupeasolg 2eipy
@ 088's [ X4 L9y [ X44 BOE'¥ 417 52y (a1 GZLY %0 |%ES  |%eoe (b 96l {IRUleid ¥ |PR] sjusanp
LL 2542 £l BEVE £l e £ BrPZ €l 805 S0  [%0 - |%b Fi- |V SRk IDUEGIBPSIY Sjiuan
e b= = e e ; T o -t ook i O A B R 5
¥ V6T ok £6LTS LHL ¥i0°85 1661 B08°€9 w162 76616 %G0L (%L  |%c el (EGEE  {ioucamapsiy |@joL
- 72y} i aelsl vol YT Vik FaXT vl VELEZ GGz (%G9 |%0TiL shujpaaddid D @ong
- Z9EC - 855 T - TH Y - 1Ty - 186G %87  |[%5aE EEEEE R
- - . Fird - i . & - [T %P6 (%0001 | shiupasoald [pulg
- T s - 434 - ¥4 - SHE - | a9 U imoe |%0p9E T gpeddy
g 5068 oL T65' b L8E'0E gl £9P's) J°5¥6 LOHE30MSY LONEgoid
- BOF'F - ZEL'E - EBD'E - 250°E - SL0E %82 |%Z 8- sBupasanig “asiN
) BEE9L 67254 S69°2¢ 915} L' [Te] 616 v §LT'59 %OTL  %EZ  |%OELh [COFE  |19uL8id ¥ |eui JoUBSWIpsHl
K3 566' £5 8551 5 006'2+ 19 JEER 28 51892 %I 8 WES  (WE98 [YOIE O/ JouBsUiEpE iy
L LE6T 5z £E6'2 82 ¥81°8 Le [ oy 03051 %G L SgB  (wlolr Jeme ) ¢ JoueswEpsijy
! [ G & g i 4 EY [ A8 GEal e gl T (seRe foes T T T o amesey tag
E-AR - A < S 4 iess ¥ 968 g €68 %E¥  (HWEE  |Yees  [reel B /13 2 o
Bl BL9'E ¥ GEEZL &1 Zar'el 38 Z6E'SE 5L 5SPTE %021 %80L  [wsore fowa | T T T T oueswspeny!
981 198°5F UPBL 1ea'sg V16 [T 6950 18195 ¥ BEE [T %0t %0l |%EB0OC  |re6k  |Auojad (mo)
- [ Lt [ Tel SET'LT £El ¥ES'IE i BEF IC %EPE  mEL Wb ib FBUIpa32014 13L3) [B0ING
N =TT IS [ S SR L5 S - %L 0Tl SIS [EE,
- b - 48 - - ) - ¥s %8°LE %0008 sBuip3320id [PUibig
S L TS AT [ oA ¥ i TR Mppu | B IR bl bl s
£ 00E°ZH & 18774 ! 589°2) 51 UYL 9926 uoeaey uoyequsy
- 094°2k - L05's - FELE - 56L°8 - 084 %0'G |6 G sBupesanid osyy:
48} Jili74 Ihit EE YT 1ivee 758 Era [ WOL'SE SEt |6 L [%.Fe  [950-  |[epE9Id ® eul Auopad [Riong
L L26T €169 7 6254 D LIE'S 5 9157k GEGEL |8 |%0Lvl [rsee EEOFER]
0z ZE0P 0i8% e £ag'y I£ BLIY &8 a6y lest (w0l [smizs fois o 5 Aucia.{
[ v wer i s i o lee e leme T bae e Taete g | e
1y GEEF W gt 58 5% 025 Z EiE G2 TR0 i s | F Autjag
A N LA 5 eyl 5 GLL'L oy el N {#425) Sjresdy xag
38 [11] 2 ¥l ity ¥t evy SV [ T S [T " 7 Augaq
14 SEL [ 3 5t} IE 08: v 202 s6E (W60 { Auojag,
s ] ] 3 3 3 5 § 5 T |EZS[EQ [EcflEg:
> 5 B B & & 2 2 3 s 83230 2338
H x A Lo ] ) | > a k 25| |nT - ol Y =4
> = a m & 8. H & @ -3 2 |89 534 3 $3SVD IAMLIY AdSO
H 3 > ] » = > z 2 o B z| 20 AUYINNNS PRIM-AITS
f 5 g g g g 1 = A
L & & 3

paoad 8T0T Ad 03 0007 KA
syuawa.nbay A LA ASuI0nY YIa ssef) ase)) &g 5358 UddQ AIOV [[V IO [EHL AdSO - TT 981




REGIONAL TRIAL OFFICE CASELOAD

TRIAL AND PRETRIAL CASE TRENDS

General Trial and Pretrial Cases. Trial and pretrial closings reflect cases that are
brought to a final disposition. The increase in frial and pretrial closings is the
primary factor that drives attorney staffing needs, since these cases account for the
greatest draw on attorney resources and time. To demonstrate, the average
Trial/Pretrial case takes 126 days to bring to disposition from the day it is opened,
while other proceedings generally take only a day or so. For this reason, OSPD
case weights are applied to trial and pretrial cases only—excepting probation
revocations, which were counted and measured separately beginning in FY 2010
as a result of 2008 case weighting study recommendations. The weights capture
the time associated with all other proceedings. Assuming that the proportionate
share of Trial/Pretrial versus other proceedings caseloads remain relatively
constant through time, these weights will remain accurate. As the number of other
proceedings per Trial/Pretrial cases increases, it will be necessary to account for
this increase in workload and resource requirements. This is the case with
specialty courts and probation revocation cases. These cases require muitiple other
proceedings per case, which adds to the amount of time an attorney would normally
dedicate to a specific case class.

The annual CRG for Trial and Pretrial Cases Closed has grown at a rate of 3.5%
over the past 12 years (FY 2000 to FY 2012). This number outweighs the rate of
total cases closed in a year (3.1 percent). The case data in Table 13 below reflects
a gradual change in this case type’s proporiionate share of total caseload, which
has been increasing at an average annual rate of 0.4 percent since 2000.

Table 13 - OSPD Trial Office Trial and Pre-trial Cases Closed
& Other Proceedings Cases Closed
FY 2000 to FY 2014 Projected

Annual

; 0O5PB Closed Trial & Pretriaf Cumulative | Cumulative | Cumulative | Compound

i Caseload vs. Other Proceedings FY 213 | FY 2014 | Growthby | Growth by Growth by Rate of

and Totat| FY 2000 | FY 2011 | FY 2012 | Proj Proj 2012 2013 2014 Growth

IAll Closed GSPD Cases 112%

{TriPrtri+Other) 647791 94,218 93,692 | 97,527 | 101,946 44.63% 50.55% 57.38% )

{All TrliPretrl Cases 33,824 52,346 50,891 53,930 A7,263 50.76% 58.44% 68.27% 3.48%
Te/PreTd. Portion of Total 0.35%

: Caseload 52.2% 56.6% 54.6% 55.3% 56.2% 4.23% 5.50% 7.56% |

iOther Proceedings Only 30,9551 41873 42701 43,597 44,693 I7.96% 40.84% 44.38% 212%

Other Procs. Portion of Total o

Cascload]  47.8%| 44.4%! 456%| 447%| 438% 4.62% £.45% gogw| 0%

The case data in Table 14, on the following page, provides data demonstrating that
Trial/Pretrial Cases have been progressing along similar trends to overall case
trends detailed earlier in this section. Specifically, Felony Trial/Pretrial cases are
growing at a rate of 1.5 percent annually, about equal to the population growth rate.
Misdemeanor Trial/Pretrial cases are growing at a rate of 6.8 percent annually, over
four times the popuiation growth rate. Juvenile Trial/Pretrial cases are declining
annually, at a rate of -2.9 percent annually since 2000.
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Table 14 - OSPD Trial Offices Closed Trial and Pre-trial Cases
FY 2000 to FY 2014 Projected

Annual
: All Closed OSPD Trial/Pretrial Cumulative | Cumulative | Cumulative | Compound
iCases by Case Type w/ Ratio to All FY 2613 | FY 2014 | Growth by | Growth by Growth by Rate of
; FriPril| FY 2080 | FY 2091 | FY 212 Proj Proj 212 2013 2014 Growih
SPD Total Closed Cases 64,779 94218 | 83,692 97.527] 101945 44 63% £0.66% h7.38% 312%
:Total Trial & Pretrial Closings 33,824 | 62346 60,991 53,930 57,263 50_75% £6.44% 58 27% 3.48%
: Tt Trl!Prir] Ratio of All Cases 52.2% 56.6% 54 4% 55.3% 56.2% 4.23% £.90% 7.56% 0.3%%
{OSP0 Felony TrifPretr] 16,726 | 20,7488 | 20,062 | 20,627 21,264 19.94% 23.32% 27.13% 153%
. OSPD Felony TrifPretri ratio to All 4 5O
: TriPrirl|  49.45%| 39.86%| 39.34%| 38.258%| 37.14% -20.44% -22.65% -24.89% o
Q5PD Misdemeanor TriiPretrl 125644 | 27921 | 27 736| 30,163 32907 121.11% 140.51% 162.33% 6.54%
QSPD Misdemeanor Trl/Pretrl 3.54%
Ratio te All Tri/Prirl|  37.09%| 53.34%| 54.39%| 65.94%| &7.48% 46.67% 50.84% 54.98% i
QSPD Juvenile Tri/Pretrl 4,564 3,687 3,193 3134 jnez -29.89% -31.18% -32.32% -2.92%
Q5PD Jduvenile Tri/Pretri Ratio to 6 18%
: All Tri/Prtrd| 13 46% 7.01% 6.26% 5.81% 5.38% -53.49% -56_84% -60.02% T

Trials. Trial Cases have continued to grow at a rate of 4 percent annually since
2000. Within this case type, Trials by Jury, have increased annually at a rate of 6
percent. This rate of growth is higher than the general trends of overall closed
cases in the last 12 years, which was about 3.1 percent annually for all cases
closed since 2000. This is significant to note, since Trials by Jury are the most labor
intensive, time intensive and staffing intensive share of Public Defender caseload.
Alternately, Trials by Court have declined at a rate of 6 percent annually. Overall,
the Trial portion of the caseload has remained relatively stable as a portion of total
Trial and Pretrial cases, consistently accounting for about 2.6 percent of total
Trial/Pretrial cases. Table 15, on the foliowing page, provides data demonstrating
these trends.

Table 15 also provides additional data that demonstrates the added complexity of
Trial cases to general Trial/Pretrial cases on the whole. Trial cases require more
than double the amount of time to process a case from the date it is opened to the
date it is closed as compared to the average of the whole of Trial/Pretrial cases. It
takes 290 days for trial cases, 2.3 times greater than the 126 days for general
Trial/Pretrial cases. Therefore, while Trial cases are growing at a rate close to that
of total Trial/Pretrial Case growth trend (3.5 percent) and near two and one-half
times higher than the population growth rate, the increased complexity of these
cases increases the time and workload standard required to represent them when
compared to the overall Trial/Pretrial Case growth rate.

Table 16, also on the following page, refines the analysis further by examining the
dynamics of Trial by Court and Trial by Jury cases as a subset of Trial cases. As
the table shows, Trials by Court have been declining since FY 2000 at a 6 percent
CRG while Trials by Jury have been growing overall at 6 percent, near double the
rate of Closed Cases. As a percentage of overall Trial / Pretrial cases, however,
T/C and T/J cases have remained stable since FY 2000 - 2.5% of total Trial /
Pretrial cases in FY 2000 to 2.6 percent for FY 2012.
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Table 15 - OSPD Trial Office Trial Cases

# Days Required to Try a Case by Case Type - FY 2000 to FY 2014 Projected

FY 2014 Proj. FY 2013 Proj. FY 2012 FY 2080
[
Average Number of 4
Days Required to Try A E & g 8 2 3 2 3 % Z 2
Case 23 S |C37 o 9% S |93 S| S| = | =
oo g B = 4 B |E g 2 T |E e g K] & o o
= & " > = S ) = = & 13 ) = S [ = [+ 2 o
G| o L 5| & T -5 a Z -3l = I o (5] (]
Fetony 1 31 [ 20344 [621 ] 32 [ 40483 [eoa ]| 22 [ wst0 | 582 | 28 f11003 (302 145 | 456 [ 3.3%
Felony2 63 | 32265 | 511 | 60 | 29862 | 408 | 57 | 27638 | 485 | 31 | 10918 [ 352) 52% ¢ 80w | 2%
Felony 3 161 | 66,296 | 413 ] 156 | 63658 | 407 | 462 | 61,125 | 402 | 109 | 37561 | 246 2.5% | 44% | 1.3%
Felony4 166 ) 54,224 | 327 | 461 | B2532 | 326 | 457 | 50,803 | 324 | 114 | 34702 | 305 27% | 3.2% | 0.5%
Felony 5 82 | 24832 [300| 78 | 23108 [ 208| 74 | 21847 | 295 | 40 {10636 | 266] 53% | 6.2% | 0.0%
Felony & 62 | 20818 [334] 58 | 19230 j332| 54 | 1v7e2 | 329 | 23 | 6854 | 29s| van | 83% | o.8%
felony Triais| 566 [218548 | 386 [ 546 [207.823] 381 | 526 | 197878 [ 376 | 345 |111754] 324 | 3.6% | 49% | 1.3%
Misdemeanor 1 336 | 78,386 | 233 | 314 | v2087 | 220 | 294 | 66,313 | 226 | 132 [ 24308 [ 184 | 60% | 87% | 1T%
Misdemeanar 23 176 | 42,236 [ 240 | 167 | 39276 | 236 | 159 | 36524 | 230 | 87 | 15274 | 176 | 5.2% | 75% | 2.3% |
Trafic/PO 292 | 76,783 | 263 | 289 | 71006 | 264 | 248 | 65683 | 265 | o3 | 25684 [ 78| B5u | gaw | 04w
Misdemeanor Trialsf 504 [197405 | 246 [ 751 [18237a | 243 [ 701 | 1ea800 [ 240 | 312 [ w5267 [ 200 7.0% | 82w | 1.3%
Juvenile Felony B0 | 11840 [236| 52 | 11879 [228] 54 | 17908 | 221 | 84 [12266 | 146 36% | 0.2% | 35%
Juvenile Misdemeanar 47 | 7598 | 171] 50 | 8297 |187] 53 8808 | 182 | 114 [ 13384 [ 117 | 6.2% | -3.6% | 27%
Juvenite Trials] 97 | 19847 [ 205 102 | 20176 [198 | 107 | 20516 [ 162 | 108 [ 25650 | 130 5.0% | 1.8% | 3.3%
Total All 1467435790 297 [ 1,308 [ 410477 [ 204 [ 1,334 ] ape892 [ 200 | 855 [202671] 237 3.8% | 55% | 1.7/%
_...Cumylative Growth in Av. # Trial Days Per Case 22.4%
CRG in # Trial Days PerCase. 1.7%
Table 16 - OSPDB Trial Offices Court and Jury Trial Cases
FY 2000 to FY 2014 Projected
All
OSPD Trial Case TiIC | T [Trials
_Summary | CRG [CRG |CRG|  PropFY2014 |  ProjFY2013 |  Proj.FY2012 ... FYacee
. TC T Total TC . T | Total | TC: TN  Total TC | TH . Tetal
Felony S N DU I :
OB -13%) 3%| 1% 10
F2| -100%; 6% 5% - 31
F3| 0%] 3% 3% 3 106 109
F4| -13% 3% 3% 1 109 114
F6| 0% 6% 5% 3
F6 0% 8% 7% __ 2
_Total Felonies JB%p 4% 4% 10
‘Misdemeanors
il -22% 8%| T%| 1 112 132
M2 e%| 0% 9% 2 29 3
. C M3 4% 4% 1 A2 64
Traffic /PO -5%] 9% ) _B6 a3
%% 6% 2 268, M2
Juvenile ) ) :
.. Misdemeanors| -7%! -1%) 8% 3¢ 0. 48| 42 91 B 45: 91 o 114
Felonies| -2%:-20%| -4%| 48 1 501 51 1 62| 52 i:__ 83 TG _14 84
Total Juverile 5% T%| -5%| 88 9 98| 93 10 102 | 87 10 24 188
Trials Total £% 6%| 4% 106 1382 ° 14881 111 1207 1408 | 116 0 1,218 . 817 855
Key:
{TIC = Trial to Court
“Tid = Trial to Jury
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REGIONAL TRIAL OFFICE CASELOAD
OTHER PROCEEDINGS TRENDS

The other proceedings category includes probation revocations, Rule 35(b)
sentence reconsiderations, Rule 35 {c) hearings, extradition matters, and other
miscellaneous proceedings. Other proceedings may also include appeals and
original proceedings handled by a regional office. The partial service category
refers to cases that are not brought to a final disposition. These include conflict of
interest, other withdrawals because a defendant retained private counsel or went
pro se, and situations where a client fails to appear for a hearing. In order to be
opened and subsequently counted as a partial service closing there must be client
contact and a specific action taken with respect to the client.

General Other Proceedings. Overall Other Proceedings have grown over the last
12 years at a rate of about 2.7 percent annually. This is a relatively slower rate of
growth than the Trial/Pretrial case growth (around 3.5 percent annually), but still
near double the rate of population growth. The most significant changes in the
Other Proceedings case category have been to Probation Revocation proceedings,
which represented 21 percent of total closed case proceedings in FY 2012, 47%
percent of the total closed Other Proceedings.

Probation Revocations. Probation Revocations have become a more significant
portion of the overall caseload as a result of changes made at the District and
County Court levels. Specifically, the expansion in use of specialized “problem
solving”, “specialty” and/or “fast track” courts across the State has led to an
increase in the number of other proceedings in which an attorney must participate
to effectively represent a client in each case.

This method of case processing is thought to be highly effective at efficiently
moving high caseload offenses, such as DWAI, DUI, Domestic Violence,
Dependency and Neglect, and Mental Health cases, to name a few, through the
courts. This method of judicial processing is also thought to reduce the time spent
in jail or corrections by offering alternatives to incarceration like community service,
treatment, and victim compensation. Such case processing methods are also
thought to be more effective in addressing the problems that led to the
activity/offense, and thereby could lead to better returns for both the client and
society with reduced recidivism among participants.

These judicial process improvements also result in a significant reduction in costs
to the Courts, Jails and Corrections, by cutting the time and resources these State
and County programs must dedicate to each individual case. However, the increase
in time that a Public Defender must spend preparing for, attending and advising
clients in multiple proceedings results in an increase of both attorney time and cost
for the Defense in each case that is processed this way. This places an additional
drain upon Public Defender resources. Ultimately, there is a significant net savings
to the State and counties, even with the increased time and cost to the Defense.

46




As a result of this increasingly relevant judicial process change that has occurred
since FY 2002, the Public Defender has seen an increase in its workload equivalent
to 21.4 FTE, or 6 percent of its total FY2012 frial office attorney FTE requirement.
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REGIONAL TRIAL OFFICE CASELOAD
CASE WITHDRAWAL TRENDS

General Withdrawals. Changes in The Office’s partial services caseload reflect a
decline in the number of cases in which the Public Defender is requesting to
withdraw from a case for reasons of codefendant conflict or witness-client conflict,
as well as a decline in the number of cases that are removed for other non-conflict
reasons, such as judicial discretion, appeal, private counsel, and pro se.

From FY 2000 through FY 2007, The Office saw as much as 12.4 percent of its
annual new cases being removed from its caseload for the combination of both
conflict reasons and non-conflict reasons. Since FY 2008, the number of cases that
are removed for these reasons has declined below 10 percent to 8.8 percent in FY
2010, and remaining below 10 percent at 9.9 percent in 2012. This is a net
decrease of 25 percent in ratio of case withdrawals since the last peak, as well as a
-0.2 percent average annual CRG decline in these cases since FY 2000. This
represents an annual decline in the number of cases that the Public Defender
withdraws from each year and a corresponding increase in the cases it opens and
represents to disposition.

Conflict Withdrawals. Conflict Withdrawals granted by the Judge to the Public
Defender represent that portion of cases that the Public Defender must defer to
contract attorneys hired by the Alternate Defense Counsel (ADC). Public Defender
conflict withdrawals make up merely a portion of the cases referred to ADC
contractors by the Court. Other cases are referred directly by the Court as a result
of judicial discretion or client request in extreme cases.

Of the total partial service cases, conflict cases rose from about 5.8 percent of total
opened cases in FY 2000 to a peak of 7.6 percent in FY 2005, and have since
declined to 6.5 percent of total opened cases in FY 2012. This data is significant to
note, because it demonstrates that as opened cases continue to grow in number on
average the portion of them that we must fully represent, which we were not
previously because of withdrawals, is also increasing. This equates to a 1.1 percent
increase in opened cases that we must carry to completion (closing or termination)
on an annual basis that we were not previously closing. This effective increase in
opened cases results in a similar and corresponding increase in closed cases and
case workload. Should this overall decline in withdrawals continue, this workioad
impact will continue to compound current resource demands.

48




Table 17, as follows, contains the historical case withdrawal data.

Table 17 - OSPD Trial Offices Conflict Cases and Other Partial Services
FY 2000 to FY 2013 Projected

TOTAL

: TOTAL % OF NEW NON- REW Annual
CODEF | WHTCL JCONFLICTS CASES CONFLICTS|CASES NEW Cases| % Change

2741 1,045 3,786 & 8% 2883 44% 65,680
30830 1231|  azea|  E2w) 2.086| 45% 68853 | 4.8%
ams sl 4| 6.6% 3474 | 44% 12,267 6.0%
38230 afof a2l 6.6% 33| a2% 78,971 9.3%
3,912 1,857 5,569 £.9% 3,359 4.2%| 84,684 2.2%
4332 2,045 6377 7 6% 4051 | 4.8% 04,383 4.6%
413 2mb| 62t Towl 4137 89270 | 5.8%
407 13| s7a0 6.5% 88,262 1%
Tags1. 14%6|  sBl  53% 90,151 21%
36930 1B97[ 5 se £6% 96,338 §9%
30170 5420 5.7% 95,521 7%
3580 1,956 5,536 5.8% 94693 -10%
| 2ou2f sm 24m| G esei ] 32n]| e 95108 0.4%
projecied year] 2013 3,815 2,550 6,365 6.5% a7 507 2.6%

CRG 2.6% T.3% 4.%% 1.0% 3.1%
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APPELLATE DIVISION CASELOAD

APPELLATE CASE TRENDS

Overall Appellate Cases. The Public Defender maintains a centralized Appellate
Division that represents Felony appeals from every jurisdiction in the state. The
Office’s Appellate Division (The Division) is expected to carry 1,255 cases this year
(FY 2013), including 598 New cases and 657 backlog cases carried over from
previous years. While the Appellate caseload only accounts for one percent of the
total active cases the Public Defender will represent this year, including Active Trial
Cases and Active Appellate Cases, the Appellate workload accounts for 10.4
percent of the entire Public Defender workload measurement and staffing
requirement. While total Trial Office cases and requirements are measured using
Closed cases, Total Appellate Cases include both new cases opened in the current
year, plus backlog cases opened in prior years and carried into the current year.

Since FY 2000, Total Appellate Cases have grown at an annual rate of 4.2 percent,
equal to near three times the rate of population growth, and 35 percent higher than
the annual growth rate of Trial Office closings. This rapid rate of growth has
occurred even as The Division has maintained an annual growth rate in its
Appellate Case Closings of 3.5 percent.

The primary reason for these circumstances is that The Division maintained an
Excess Case Backlog beginning in 2000, equivalent to a case overload of 23.6
percent in excess backlog cases alone (44 cases excess backlog). Additionally, the
Division received an overload of New Cases (100 out of 487 New Cases)
equivalent to 26 percent of the total cases it was able to close that year (387
Closed Cases). Excess Backlog has continued to grow and compound each year,
and is expected to reach 331 cases this year. The 2013 Excess Backlog is
equivalent to a case overload of 36 percent at current staffing levels (331 excess
backlog cases in addition to 915 net cases effectively carried by staff this year).

This growing excess backlog has also prevented The Division from meeting the
demand of its annual New Appellate Case growth, which increases at a rate of 1.6
percent annually, about the rate of population growth. This growth of New Cases
has further compounded the case overload created by existing Excess Backlog
cases. The Net Case Overload for 2013 is estimated at 37.2 percent of total cases
carried.

At this point in time, Division attorneys are carrying 33 appellate cases annually per
attorney (closing 17), plus 5 potential capital punishment cases division-wide. The
accepted performance standard for Appellate cases per attorney is about 20 cases
per year per attorney (NLADA). Even as the Division's attorneys are effectively
carrying an overload of cases that is significantly higher than the accepted national
standard, the excess backlog of cases has continued to grow from 44 cases in
2000 to 331 this year.
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Since FY 2000, Attorney staffing has increased at a rate of three percent annually,
only 71 percent the rate of Total Appellate Case Growth, including staff provided for
special bills that are not specifically caseload related. As a result of this cycle of
case growth and relatively inadequate growth of attorney resources, the growing
backlog of cases has continued to grow at a rate of 4.9 percent annually, while the
total backiog that the Division can represent efficiently in addition to its annual
closed cases can be reasonably maintained at a rate of growth equal to 3.3
percent. That leaves a compounding Annual Appellate Case growth gap of 1.6
percent since FY 2000.

The extent to which The Division’s attorneys cannot meet caseload demands has
direct impact on the ability of the Appellate Court to maintain effective processing of
its cases. In fact, at this point in time, most appellate cases involve muitiple
requests for extension of the deadline to file a brief, which frequently result in cases
being delayed for more than a year. This level of performance threatens costly
claims of ineffective assistance of counsel.

Table 18, as follows, provides data discussed in this section related to Appellate
Division New Cases, Cases Closed, Total Caseload, Growing Backlog, and Staff
growth and Requirements.

Table 18 - FY 2000 to FY 2018 Projected OSPD Appellate Caseload and Staffing

A | ::'.
iAvtomey. |
Total | Ratfor o
Net Closed Max B/L | Corvent [0
Caseload Cases @ | Growing | Capable Cases [+ 00A il | Caseload | o
Total |Carried By Current | B/L wiowt |  with Total Carried ._fk_tto_mey:i_ Attormeys | S s TH %
Active | Current | NetCase | New | Staffing | Added | Current | Excess | Attomeys | per Staff anl for Reqmred - Excess i, | Ak
Year| Caseload Staff Overload | Cases | Level Staff Stali BL | Allocated | Atiorney |New Cases |Excess B/L] Backlog | Treficit | Deficit
2018 1474 915 61.1%| 648 584 850 331 495 148 332 | ATA | i A9 | AR - 33.4%
2014 1270 915 30.8%| 08 584 6935 EET 340 348 33.2 | ada s s ] 224.0%
| 2013]  12ss 315 37.2%| 508 584 671 331 326 243 332 daT | eS| g T84 213
| 2012 1,241 915 35.6%| 589 584 657 331 321 343 333 430 S]] R0 22.2%
| 2600 756 £11 23.6%| 487 387 369 275 44 25.0 326] 402 40| o aaz] 43.4%
4.2% 3.4% 35%| 16%|  35% 49%|  33%] 18.0% 3.0% 34.5 0.8% 17% 0.3% 8.3%
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COMPLEXITY OF CASES
CONTRIBUTING FACTORS

Summary. As previously mentioned, the two primary factors defining the nature
and scope of our work are caseload and complexity. Caseload is easy to measure,
as indicated in the preceding section discussions. Complexity is more difficult to
quantify. Many factors compound workload conditions to make it more difficult and
time consuming for attorneys to provide effective representation, including: changes
in court staffing, docket organization, and processes; changes in prosecutorial
practice and procedure; newly enacted criminal offenses; changes in classes of
criminal offenses; changes in criminal penalties; changes in the time it takes to
process a case; changes in the types, quality, complexity and quantity of evidence,
history and documentation associated with a case.

Changes in Colorado Criminal Laws. Changes in criminal laws over the past
years have significantly increased the complexity of handling criminal cases.
Changes in the laws, particularly relating to sentencing and parole, create
significant adverse potential consequences for clients. Juveniles are being treated
as adults. Cases once charged as misdemeanors are being filed as felonies.
Felony sexual assault cases now amount to a life sentence. These changes
include: a major increase in the length of sentences; changes in the state’s death
penalty statutes; the imposition of life sentences in an increasing number of cases;
no possibility of parole in life sentences for first degree homicide convictions;
aggravated and mandatory sentencing provisions that apply to a broad category of
crimes; the habitual criminal statutes; special sentencing enhancements;
mandatory parole; new post-parole supervision requirements; and, life sentences
and lifetime supervision of sex offenders — felony sex offenses now amount to a life
sentence with the discretion for release left up to the State’s Parole Board and
mandatory life-time registration and supervision for those offenders who are
released.

Treating Juveniles as Adults. There has also been a trend toward treating
juveniles as adults over the last decade. District Attorneys were given broader
discretion in direct filing of cases against juveniles as adults. The age for direct
filing was lowered from 16 to 14 in 1993%°. Additionally, juveniles may be
transferred to adult court in some instances at 12 years of age. The scope of
situations allowed for direct filing greatly expanded in the last decade to include any
felony crime of violence or any felony involving the use or threatened use of a
deadly weapon. This increasing reliance on the discretion of District Attorneys in
determining whether a juvenile should be treated as an adult contributed to the
increasing felony caseload handled by The Office.

Even where juveniles are still adjudicated under the juvenile code, the less forgiving
trend seen in the adult criminal justice system is now flowing into the juvenile

* The 2010 Legislative Session passed a law that restricted direct file age on 14 and 15 year olds to certain
violent offenses.
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system. A juvenile record is not necessarily expunged when the juvenile becomes
an adult. The right to a jury trial has been eliminated in juvenile court completely.
Prior juvenile convictions may now be used to aggravate sentences for subsequent
crimes committed as an adult.

The 2012 Legislative Session brought three 3 significant pieces of legislation that
changed Juvenile law to ease some of this pressure:

* HB 12-1139 amended CRS 19-2-508 as follows: District attorneys
previously had sole discretion regarding whether or not children directly filed
as adult offenders in district court (Direct Filed) were held in a juvenile or an
adult facility. The enactment of HB 1139 ensures that Direct Filed chiidren
will now remain in juvenile facilities unless the facility requests a transfer to
the county jail, in which case the court must hold a hearing to decide the
most appropriate place to hold the child.

e HB 12-1271 amended CRS 19-2-517 by changing the age of eligibility for
Direct File from 14 years old to 16 years old. HB 1271 also limited the
offenses that can be Direct Filed. Under the new legislation, a child that is
Direct Filed now has a right to a reverse transfer hearing as well. If
convicted in District criminal court, children are no longer subject to the
minimum mandatory sentences on crimes of violence (COVs) unless the
offense is a class 1 Felony {(F1) or an eligible sex offense. Now children can
also be remanded to juvenile delinquency court for sentencing if not
adjudicated for an eligibie sex offense. If the child is sentenced in juvenile
court, the conviction must be converted to an adjudication.

e« HB12-1210 amended CRS 19-2-601 to allow consecutive sentencing for
aggravated juvenile offender (AJO) and COV counts in a first or second
degree murder case. HB 1210 provides for 10 years of parole supervision if
a child is sentenced to the Division of Youth Corrections (DYC) as an
aggravated juvenile offender for an F1 and then transferred to DOC. HB
1210 provides for a mandatory reconsideration hearing when child is 20.5,
giving the court options of: transferring to an adult correctional facility,
sending to YOS, placing child in community corrections, releasing
immediately, releasing with 5 years adult parole, or leaving child in DYC until
21 years old, at which time they would be released.

Imposition of Higher Levels of Punishment. All these changes, adult and
juvenile, impose a higher level of punishment and create serious potential
implications for the future if an offender is ever charged with a subsequent crime.
Because of this, defendants are less likely to enter pleas to charges to which they
once may have previously heen willing to plead guilty. Charges are more
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vigorously and more frequently contested. Defendants are less willing to accept
sentences to which they once would have agreed, because of the mandatory parole
and post-parole supervision statutes. These statutory changes can result in a
defendant serving a prison term actually longer than the original sentence.
Representation of defendants has been made more difficult.

Conviction And Collateral Consequences. Attorneys are required to be aware of
future consequences of convictions or pleas that are made today. For example, as
a result of increased federal enforcement of immigration issues, our attorneys are
mandated to advise each immigrant charged with a state crime of the immigration
consequences of a conviction. This demands thorough consideration and
knowledge of a complex web of interrelated statutes. The current statutory scheme
dealing with the consequences of a criminal act has become so complicated that
the statutes have become inconsistent and contradictory. The defense attorney,
however, is held responsible under threat of disciplinary action for understanding
the law and giving competent and accurate advice to clients.

Other Factors. Several other factors may be cited to illustrate the increasing
complexity of criminal law.

¢+ Discovery Documentation. Discovery documentation volume and cost have
increased dramatically in recent years. Discovery entails the police reports and
other prosecution documents that the District Attorney is required to turmn over to
the defense. In 2012, The Office received 4.7 million pages of printed and
scanned discovery, plus 91,000 pieces of audio and video recording media
containing discovery documentation. These two media types combined have
grown at a 126% cumulative rate of growth and near 23% compound rate of
growth since 2008.

¢ Length of Trials. The average length of trials has cumulatively increased 22.4
percent from 2000 to 2012, an average annual increase of 1.7 percent.

+ Length of Active Case Period. Increases in the time it takes to open and
close a case indicate that more witnesses are being called, there is more
complexity in the evidence that must be introduced or contested, and more
counts to be contested.

+ Counts. More counts are being filed per case and each case has gone up as a
result of more aggressive prosecution. For example, in FY 1999-2000, among
all case types, the average number of counts filed by a prosecutor in cases
closed that year was 2.8. In FY 2011-12, that average climbed to 3 counts per
case.
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EVALUATING & ESTABLISHING
PERFORMANCE STANDARDS
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CASELOAD STANDARDS
IMPORTANCE OF STANDARDS

The statutory mandate of The Office is to “provide legal services to indigent
persons accused of crimes that are commensurate with those available to
non-indigents, and conduct the Office in accordance with the Colorado Rules
of Professional Conduct and with the American Bar Association standards
relating to the administration of criminal justice, the defense function.” [C.R.S.
21-1-101]

This mandate to provide legal services is required by the constitutions of Colorado
and of the United States. Forty-six years ago in Gideon v. Wainwright, the United
States Supreme Court held that the Sixth Amendment's guarantee of counsel is a
fundamental constitutional right, essential to a fair trial and required appointment of
counsel for indigent defendants in both state and federal courts.

In order to meet this mandate it is necessary to have a sufficient number of
attorneys to provide those legal services commensurate with those provided by the
private bar and consistent with relevant state and national standards.

The Guidelines for Legal Defense Systems in the United States, developed under a
grant from the U.S. Department of Justice, provide that public defender systems
should establish maximum caseloads for individual attorneys and that such
standards reflect national standards and take into consideration objective statistical
data and factors related to local practice.

In 2013, The Office is expected to undertake an estimated 98,105 newly assigned
trial and appellate cases, close an estimated 98,111 trial and appellate cases, and
carry a total of 126,636 active trial and appellate cases. Itis therefore imperative to
have an adequate number of atiorneys to provide effective legal representation for
this volume of cases. The following discussion addresses the relationship between
cases and attorneys.
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CASELOAD STANDARDS
ABA/NLADA NATIONAL CASELOAD STANDARDS

Prior to 1997, a felony equivalent system was used to measure workload. This
system, developed by the National Legal Aid and Defender Association, represents
the value of all cases as if they were felonies. Different types of cases are
weighted as if they were felonies. These weights are illustrated in Table 19.

Table 19 — 1997 Felony Based Case Weights

Type Weight
Felony 1.000
Misdemeanor 0.375
Juvenile 0.750
Misec. Proc. 0.375
Appeal 6.000
Orig. Proc. 2.000
Partial Service 0.100

This system was derived from the American Bar Association (ABA) standards.
Both the ABA standards and the felony equivalent weighting were developed in the
1970s in response to the establishment of public defender systems throughout the
country that began in the late 1960s and early 1970s.?

Over the past thirty years, of course, the nature and practice of criminal law has
changed. The ABA standards, however, have not been revised since they were
established in 1973. In 2008, the ABA issued its first ever ethical opinion
mandating that public defense systems address unmanageable caseloads at all
costs, including cappin% individual attorney's caseloads or refusing to accept
additional appointments®. The Colorado Office of Attorney Regulation Counsel has
indicated that these standards, if anything, should be seen as a ceiling on the
number of cases an attorney can handle.

The primary deficiency of the felony equivalent system and the ABA standards from
which it was derived is twofold. It is too generic to serve as a realistic forecasting
tool, and it does not give due consideration to the different levels of work required
for different types of cases.

While the standard says an attorney should not handle over 150 felony cases in a
year, it does not distinguish, for example, between a class one felony of homicide
and a class six felony of eavesdropping. In one case a defendant is facing a life

7 This trend is continuing today as locations that still maintain court appointed counsel systems are
realizing that a formal public defender system is more effective both in terms of cost and
effectiveness of representation in providing defense services to indigent ¢criminal defendants.

8 ABA Formal Opinion 06-441, Ethical Obligations of Lawyers Who Represent indigent Criminal
Defendants When Excessive Caseloads Interfere With Competent and Difigent Representation {May
13, 20086)
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sentence without the possibility of parole, possibly death, and in the other is most
likely facing the least restrictive form of probation for the minimum amount of time.

Furthermore, since the adoption of the ABA standards in 1973 there have been
many significant changes in the criminal law that impact the varying workload
required to process different types of cases. Some of these changes are:

L

There have been major increases in the length of prison sentences in
Colorado. In 1985, the Legislature doubled the length of ali felony
criminal sentences. Simultaneously, changes in the parole laws in effect
quadrupled the amount of time a person could spend in prison for the
same felony.

There is no possibility of parole in life sentences for class one felony
homicide convictions. In the 1970s, a convicted murderer was eligible for
parcle after 10 years. This was increased to 20 years in 1979 and
increased to 40 years in 1985. In 1990, parole eligibility was eliminated
for class one felonies.

Additional enhanced, aggravated sentencing provisions have been
applied to a large number of crimes.

There is mandatory parole that extends beyond a defendant's original
prison sentence — this increases the likelihood that a person’s parole will
be revoked and that individual returned to prison even though the original
sentence has been served. The length of mandatory parole is 5 years, 3
years or 2 years, depending on the felony level.

Sex offenders {class 4 felony and up) are now sentenced to what
amounts to a life sentence. The actual sentence range is from a
specified number of years to life (e.g. 4 years to life or some other
number of years). To date, only a few individuals sentenced under the
new sex offender lifetime sentencing law, which went into effect in 1998,
have been paroled.

Sex offenders, if they are released from prison, are essentially subject to
lifetime supervision and mandatory registration requirements, which is
resulting in new felony charges being filed for failure to register.

Juveniles are being treated more as adults and, at the discretion of the
District Attorney, may be charged and sentenced as an adulit.

51 juveniles who committed murder when they were under the age of 18
are in DOC custody serving life sentences without the possibility of
parole.

All of these changes impose a higher level of punishment and create a felony
conviction with serious potential implications for the future if an offender is ever
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charged with a subsequent crime. Because of this, defendants are less likely to
enter guilty pleas to charges to which they once may have been willing {o plead
guilty. Charges are more vigorously and more frequently contested. Defendants
are less willing to accept sentences to which they once would have agreed,
because of the Parole Board's discretion to keep inmates in prison for the entire
length of their sentence. A defendant can end up serving a prison term that is
actually longer than the original sentence.

Attorneys are required to be aware of the future consequences of convictions or
guilty pleas that are made today. This demands thorough consideration and
knowledge of an increasingly complex web of interrelated statutes. This also
includes a need to be aware of federal INS statutes and regulations if the client is
not a U.S. citizen. The current statutory scheme dealing with the consequences of
a criminal act has become so complicated that the statutes have become
inconsistent and contradictory. The defense attorney, however, is held responsible
for understanding the law and giving competent and accurate advice to clients®.

Other factors affecting the increasing complexity of criminal law include an
increased amount of discovery, an increase in the length of trials, an increase in the
likelihood of jury trials, and an increase in the number of counts filed in each case.
These factors suggest that more witnesses are being called, that the evidence
being used is more complex, and that criminal prosecution has become more
aggressive.

For these reasons, discussed above, the 1973 ABA standards are outdated, and
more sophisticated measurement and standards are called for.

B padilla v. Kentucky, 559 U.S. (2010,
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CASEL.OAD STANDARDS
OSPD CASE WEIGHTING STUDY

To address the deficiencies of the NLADA/ABA standards, in 2008 The Office
contracted with The Spangenberg Group® (TSG) to conduct an update to a study
performed by TSG in 2002 and prior to that in 1996. The study was initiated in
each year as an objective assessment of evolving attorney workload. The purpose
of the study was to develop a case weighting standard that wouid accomplish more
than a measure of the raw number of cases and would specifically take into
account the severity of the cases handled by the System. It was intended to
provide a statistically valid assessment tool that could be used in determining the
allocation of resources, specificaily attorneys, in handling a high volume of cases in
different jurisdictions throughout the State. In 1996, TSG conducted an initial study
that had been used for the prior six years. The 2002 study was an update to that
initial study. The 2008 study reflects the current state of attorney workload required
to represent clients under today's criminal justice system’s circumstances.

The ability to update weights of cases and thus consider not just the raw numbers
of cases assigned to a public defender program annually, but also the overall
severity of cases handled by the program as time progresses, is particularly
valuable in light of numerous factors affecting indigent defense caseloads nationally
and locally. Important factors affecting public defender caseload and/or workload
include the following:

* changes in the economy, resulting in increased claims of indigence;

* changes in statutes, case law, or court rules in individual states that increase
the types of cases or proceedings for which counsel is required;

+ changes in public or office policy requiring the performance of additional
tasks, e.g., preparation of sentencing reports and diversion
recommendations, indigence screening, and appellate review;

+ changes in prosecutorial practices such as the institution of career criminal
prosecution programs or policies limiting plea bargaining in certain types of
cases,

+ changes in the method of case disposition or the stage at which cases are
disposed, e.qg., increase in trials, more frequent use of juries, fewer
dismissals, less plea bargaining at early stages of the case;

+ changes in the case mix for public defenders with an increased percentage
of more serious felony cases, and, in some programs, many more
dependency cases;

+ adoption of performance standards for indigent defense lawyers;

¢ addition of new courts and/or judgeships;

¢ reductions in court processing time or other increases in court efficiency; and

* The Spangenberg Group (TSG) is a private consulting firm located in West Newton,
Massachusetts that specializes in the study of indigent defense delivery systems. It has conducted
similar studies in California, Minnesota, Tennessee, Wisconsin, King County, Washington (Seattle),
New York City and two jurisdictions in Arizona {Phoenix and Tucson).
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e changes in statutes or court rules mandating procedural alterations such as
speedier trials or preliminary hearings for certain classes of offenses.

Updates of the 1996 and 2002 studies were deemed necessary to provide current
and objective data for management decision making and because of changes in the
criminal laws and practice. Many changes to criminal law and criminal practice in
Colorado have occurred since the 1996 study, including: the addition of more
district court judges’ courtrooms public defenders must cover; changes in
sentencing laws for habitual offenders and sex crime cases; and increased burdens
in what criminal defense lawyers must present if their client's mental health is at
issue.

In the 2002 study, a large sample of public defenders tracked their time on specially
designed time sheets for 10 weeks. The sample included 114 attorneys, more than
half of the trial attorneys in The Office. The 2002 time sheets were modified slightly
from the 1996 study to reflect changes in public defender practice. In 2008, near all
298 trial attorneys, with very few exceptions, participated in tracking their time for
an extended period of 12 weeks. This ensured that enough data was collected to
create individual caseload standards for class 2 and class 3 felony cases, and other
statistical margins of error were minimized in their overall impact to the data
integrity. The larger sample also allowed the study to develop more accurate and
separate sets of standards for urban and rural offices. In the 1996 study, certain
categories had to be combined.

The contemporaneous time records kept by Office attorneys provides a means by
which caseload (the number of cases a lawyer handles) can be translated to
workload (the amount of effort, measured in units of time, for the lawyer to compiete
work on the caseload). Weight can be given to the total annual caseload of an
office to compare to the next year's anticipated volume of cases. Based on the
actual data collected, the translation of projected caseload into projected workload
can be accomplished with some assurance of precision. This case weighting
method is one of the most thorough and complete methods to determine valid,
empirical workload measures that can be translated into caseload standards for
public defender programs.

A maijor finding in the 2002 study was that class 4 and above felony sex offenses
take an average of 53 hours of attorney time based on 93 case dispositions during
the period of the study. For this reason, these sex offense cases were equated
with class 2 felonies. As noted, felony sex offenses at this level result in a prison
sentence of an indeterminate number of years to life. If the offender is eventually
paroled, the period of parole is for the most part a lifetime period of parole. For this
reason the 2002 study recommended increasing the weight of these sex offenses
to the equivalent of a class 2 felony.
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The caseload standards resulting from the 2002 study are summarized in the
following table. Table 20 presents an averaged figure for both urban and rural
offices and establishes the number of cases of a given type that an attorney can be
expected to handle in a year.

Table 20 — 2002 Case Weights

Urban/Rural Average
Cases Hours
per Year per Case
Felony Class
Class 1 6 285:20
Class 2 & Felony Sex
Assauit 32.6 52:27
Class 3 105.5 16:14
Class 4-5 200.2 8:33
Class 6 386.2 4.26
Class 1 Misdemeanor
& Sex Assault 196.4 8:43
Class 2-3 Misdemeanor
& Traffic/Other 429.8 3:59
All Juvenile 248.7 6:53

According to TSG, the following major changes have impacted the workload of
Colorado’s public defenders since the 2002 study was performed:

A.  National Case Law: Right to Counsel Expansion

Just months after the time-keeping period ended for the 2002 case-weighting
study, the United States Supreme Court decided Alabama v. Shelfon,
holding that the Sixth Amendment of the United States Constitution forbids
imposition of a suspended sentence of imprisonment where an indigent
defendant has neither received a court-appointed lawyer nor waived the right
to counsel.®' If a defendant faces a possible incarceration sentence
associated with his or her charge at any point, then he or she must be
afforded the Sixth Amendment right to counsel. Defendants seeking counsel
in misdemeanor cases are statutorily required to first meet with the
prosecution. Counsel is only provided when a defendant was unwilling to
acoept an un-counseled plea offer from the prosecutor®.

Not surprisingly, the number of misdemeanor cases closed® by the
Colorado State Public Defender increased by approximately 31 percent from
FY 2002* untl FY 2008. Additionally, the low level felony caseload
increased significantly; for example, the Class 6 felony caseload increased
by 55 percent during this same period. One possibility for the increase in the
low level felony caseload could be that Shelfton significantly expanded the

' Alabama v. Shelton, 535 U.S. 654 (2002).

2 CR.S. 16-7-301

* Includes only those cases resolved by trial and pre-trial dispositions; excludes appeals, partial
service cases, and miscellaneous proceedings.

* The fiscal year in Colorado runs from July 1 through June 30.
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pool of possible public defender clients, and prosecutors are now charging
what they formerly charged as high level misdemeanors as low level
felonies.

The United States Supreme Court more recently decided a case regarding a
defendant’s right to counsel at initial appearance.®*® In Rothgery, the Court
held that “a criminal defendant’s initial appearance before a judicial officer,
where he leamns the charge against him and his liberty is subject to
restriction ... ftrigger{s] attachment of the Sixth Amendment right to
counsel.”®® Currently, Colorado is one of only seven states that do not
provide counsel to indigent defendants at, before or immediately after initial
appearance.”” Although the case has not yet had an impact in Colorado, it
will likely add to the amount of time required to handle a case.

B. Attorney and Staff Attrition Rates

In both prior study reports, TSG stated that the “overall caseload
requirements ... should be based on the actual number of public defender
trial attorneys at any given period of time and not the annual number of
authorized positions.” High attorney and staff attrition rates expand both the
caseload and workload of a given public defender office. Attorneys must
take on higher caseloads to compensate for attorney turnover, and when
investigator and secretary positions are unfilled, attorneys must take on the
work normally performed by support staff to ensure that they are providing
competent representation.

A stated goal of the Colorado State Public Defender is to “maintain a
competitive work environment to be able to attract and retain qualified staff’
with a target annual attrition rate of 12 percent.*® During FY 2012, turnover
rates for The Office were approximately 9.1 percent for attorneys, 10.8
percent investigators, and 23.2 percent for administrative staff. Fifty-eight
percent of turnover occurs among beginning staff: 56 percent of the
attorneys, 67 percent of the investigators, and 76 percent of legal secretaries
who left the Colorado State Public Defender system in FY 2012.

* Rothgery v. Gillespie County, 554 U.S. 191

* Jd. at 2592,

*'Id. at 2587.

% Douglas K. Wilson, Colorado State Public Defender, Fiscal Year 2008 Budget Request
(November 2006).
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Tables 21A and 21B, as follows, provide overall attrition details.

Table 21A - FY 2010-11 Employee Resignations and Terminations

EY 2010-11 Resignations/Terminations

Q1 Fyi11 Q2 FY1l Q3 Fril Q4 FY11

B Departures

Table 21B —FY 2011-12 Employee Resignations and Terminations

EY 2011-12 Resignations/Terminations

30
25
20
15
10
5
Q1 FY12 Q2 Fy12 Q3 FY12 Q4 FY12
E Departures N= 71
C. Colorado Supreme Court Rule Amendment

In April 2007, the Colorado Supreme Court amended its Rules of
Professional Conduct, and the amendments went into effect in January
2008. Changes to the rule that governs those cases deemed conflicts of
interest® particularly influence the overall caseload of the Colorado State
Public Defender, because there are now greater restrictions on the
circumstances that must apply for a case to be considered a conflict of
interest. First, new Rule 1.7 centers on “concurrent’ conflicts of interest, a
term that was introduced in the current version of the rules. While the
definition of what is considered a “conflict of interest” did not change
substantially, a number of permissible exceptions to the rule were added.

While it may be too early to show a statistically significant causal relationship
between the new rule and caseload increase, the Office of the State Public
Defender believes that the new rule is reducing the number of cases
transferred out of our offices due to conflicts of interest. In FY 2005, a

% Colo. R. Prof. Conduct 1.7, Conflicts of Interest: Current Clients (2007).
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conflict of interest was discovered in 7.6 percent of all new cases; in FY
2010, that number declined to 5.7 percent of all new cases.

Increase in Judgeships

In recognition of the caseload increase and docket backlogs in Colorado,
beginning in FY 2003, the Colorado General Assembly substantially
increased and will further increase the number of judgeships throughout the
state.’® Between the 2002 case-weighting study and the 2008 case-
weighting study, the number of district court judgeships increased by 32.
Twelve more district judges were statutorily to be appointed within FY 2009~
10; however, these were subject to available appropriations and were
delayed, but have since been placed.”’ Twenty-two judges are now on the
court of appeais, six having been added in since the 2002 case-weighting
study.* In addition, five county court judges were added in FY 2008-09;
and, three more county court judges were appointed in FY 2009-10.%%
Legislation passed in the 2011 Legislative Session, transferred one county
judge position to Montrose and retained one judge that has yet to be funded
in the 1* Judicial District. As the Public Defender’s Office is affected by such
appointments, its base appropriation for FY 2011-12 was tied to actions
taken by the Judicial Department with regard to these appointments. The
Public Defender’'s Office delayed hiring of associated attorney and support
staff per H.B. 07-1054 until FY 2010-11. The Office received 29.3 of the
requested 34.4 remaining allotment of H.B. 07-1054 FTE in FY 2011-12 and
received the balance of 5.1 FTE within its FY 2012-13 Appropriation.

Additional judges were added to address a civil caseload backlog; however,
most of the new judges are handling or will handle a criminal docket as well.
While additional judgeships throughout the state may ease the caseload
burden on the courts, it will add to the burden on public defenders if
adequate staffing to deal with the increase is not appropriated. In simple
terms, courts will be able to move cases more expeditiously, and public
defenders will be expected to keep up with the courts. The majority of time-
consuming criminal cases fall under the jurisdiction of the district courts.
Since 2002, 50 new district judgeships have been created. From FY 2004
through FY 2010, The Office received an appropriation of 92 total attorney
positions specifically to address caseload increases; nevertheless, the Public
Defender has had trouble retaining attorneys (See B, “Attorney and Staff
Attrition Rates” on page 60). Each new courtroom adds a considerable
volume to the Colorado Public Defender's courtroom coverage.

Similarly, any increase in the number of prosecutors throughout the state
without an equivalent increase in the number of public defenders might
intensify caseload and workload inequities in what is already an unbalanced

" Increase the Number of Court Judges Act of 2007, ch.355, 2007 Colo. Sess. Laws 1525,
" CR.S. 13-5-102
2 CR.S. 13-3-103
3 C.R.S. 13-6-202
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system. In a survey completed in 2012 for the 2012 Colorado County
budget year, there were 582 staff attorneys in district attorney offices across
Colorado. On the other hand, there are 376 appropriated public defender
trial office positions throughout the state in FY 2013. Although the defense
sees a smaller share of that statewide criminal caseload, the gap in
resources provided to the prosecution and defense functions is greater than
the caseload gap. Any further widening of the gap exacerbates the workload
of public defenders.

E. New and Expanded Crime Legislation

Between the time that TSG last conducted a case-weighting study for the
Colorado State Public Defender and the time-keeping period that ended in
August 2008, the state Ieglslature passed several initiatives which identified
and codified new crimes.”™ Much of the new crime legislation during this
time period reflects ever-evolving technologies and political climate. As both
old and new behaviors are increasingly criminalized, public defenders’
caseloads inevitably escalate.

During the 2006 legislative session, the Colorado General Assembly passed
two new laws concerning the smuggling and trafficking of humans,
particularly illegal immigrants.”®  According to the acts, trafficking or
smuggling an illegal immigrant are respectively classified as Class 2 and
Class 3 felonies. Each individual trafficked or smuggled can be charged as
a separate felony. New smuggling and ftrafficking ‘laws have added
considerably to the overall public defender caseload in Colorado.

Other new crimes are linked to technological advances. For instance,
recording a live performance without permission® or using a recording
device as an invasion of one’s privacy*’ now constitute crimes in Colorado.
Since the advent of the internet, a new range of internet-based crimes have
emerged. During the 2006 legislative session, for example, the Colorado
General Assembly passed a bill which classified internet luring of a child as
either a Class 4 or a Class 5 felony, depending on whether there was any
intent to sexually exploit the child.*®

The legislature also expanded the definition of existing crimes to include
additional behaviors. For example, the Colorado legislature redefined
“‘identity theft” to meet modern developments as a result of technological
advances.®®  In response to an escalating occurrence of in-home drug

* For the purposes of this report, we only identify legislation that was in effect prior fo the beginning
of the time-keeping pericd. Thus, we examined legislation enacted through the 2007 legislative
session in Colorado.
“* Human Smuggling Act of 2008, ch. 285, 2006 Colo. Sess. Laws 1301; Human Trafficking Act of
2006, ch. 287, 2006 Colo. Sess. Laws 1307.
0 -, Unlawful Recording of a Live Performance Act of 2005, ch. 50, §2, 2005 Colo. Sess. Laws 202,
Crlmlnal Invasion of Privacy Act of 2004, ch. 204, 2004 Colo. Sess. Laws 655,
* Internet Crimes Against Children Act of 2008, ch. 362, 2006 Colo. Sess. Laws 2054,
“® Identity Theft Act of 2006, ch. 289, 2006 Colo. Sess. Laws 1317.
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laboratories, the General Assembly enacted a law which expands the
definition of child abuse to include the production of illegal drugs where a
child lives or is present.®® All new and expanded crimes, such as those
described above, expand the pool of possible public defender clients.

Enhanced Penalties on Existing Crimes

Whereas much of our discussion thus far has been in regard to factors which
add to the raw caseload of public defenders, enhanced penalties on crimes
that already exist add to public defender workload, or the amount of time and
energy that a public defender must expend on a case. Similar to new and
expanded crime legislation, enhanced penalfies on existing crimes are often
in response to an ever-evolving culture (e.g., new technologies, drug habits,
etc.) and also to “tough on crime” policies. The complexity of enhancements
ranges from simply increasing the class of a crime to imposing or enhancing
sentencing requirements, such as mandatory minimum sentences or fines.

Between the time that the last case-weighting study report was released and
the 2007 legislative session, several crimes changed from former criminal
classifications to more serious classifications. A sampling of crime
classification enhancements follows:

. Impersonating a law enforcement officer went from a Class 2
misdemeanor to a Class 1 misdemeanor and then to a Class 6
felony.”’

. Pirating recordings was increased from a Class 3 misdemeanor to a

Class 1 misdemeanor.>?

. Indecently exposing oneself to a victim greater than 15 years old is
now defined as a Class 1 misdemeanor instead of a Class 3
misdemeanor.”

. Possessing materials that are sexually exploitative of children went
from a Class 1 misdemeanor to a Class 6 felony.*

As mentioned previously, the legislature may enhance the severity of
criminal penalties without changing the crime’s classification; instead,
sentencing requirements are changed io enhance penalties. In 2003, the
Colorado General Assembly enhanced drug charges by: 1) adding a
mandatory minimum sentence requirement to Class 3 felony marijuana
convictions; and 2) mandating that a court adhere to a more serious

% Child Abuse Definition Child in Drug Lag Act of 2003, ch. 91, 359, 2003 Colo. Sess. Laws 819,

2383.

" Impersonating a Peace Officer Act of 2003, ch. 192, 2003 Colo. Sess. Laws 1383; Peace Officer

Impersonation Act of 2004, ch. 289, §1, 2004 Colo. Sess. Laws 1080.

52 Unlawful Recording of a Live Performance Act of 2005, ch. 50, §1, 2005 Colo. Sess. Laws 202,
%3 Changes to Substantive Criminal Law Act of 2003, ch. 199, §31, 2003 Colo. Sess. Laws 1435.

% possession of Sexually Explicit Penalty Act of 2008, ch. 359, 2006 Colo. Sess. Laws 2043,
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sentence when faced with two possible statutes governing sentencing on
unlawful possession and distribution charges.”® Faced with greater possible
penalties, mandatory minimums, and enhanced sentencing requirements,
public defenders must exert comrespondingly more time and energy to
defend their clients.

Finally, the Colorado General Assembly has passed measures limiting
eligibility requirements for probation and parole on several crimes, especially
for crimes of violence. For instance, defendants convicted of third and
subsequent felony thefts are ineligible for probation and suspended
sentences®. Defendants charged as habitual felons now face mandatory
parole; if the felony is convicted as a serious crime of violence, the
defendant will face mandatory parole for life after serving a 40-consecutive-
year sentence.’’ For certain Class 2 through Class 5 felony crimes of
violence, parole eligibility increased from requiring that 50 percent of a
sentence be served to requiring that 75 percent of a sentence be served.®
Lastly, if a convicted felon’s parole application is rejected on a Class 1 or 2
crime of violence, parole eligibility will now be considered every five years
thereafter, instead of every three years.”® Similar to enhanced penalties,
limiting parole and probation eligibility requirements adds to the gravity of
conviction, thereby compelling defense attorneys to expend more effort
during representation.

Conviction & Collateral Consequences

In addition to new and enhanced criminal legislation, over the years, the
expanding scope of other conviction consequences has added an increasing
burden to public defender workload. We refer to conviction consequences
as those penalties directly related to criminal conviction. Collateral
consequences, on the other hand, are sanctions that result from a criminal
conviction, and include such consequences as loss of government benefits
or deportation. These sanctions are often not imposed by the court but
instead are statutorily legislated.

When defendants in Colorado are convicted of a crime, the conviction may
haunt them for years, even after their criminal sentence has been fulfilled. A
county prosecutor from Minnesota wrote, “Every day, individuals are
summarily denied opportunities and meaningful involvement in our society
because of a record of conviction .... [t}he conviction record has become a
modern-day Scarlet Lefter.”®® With some exceptions, most criminal
convictions in Colorado carry a lifelong record. A person charged with a

% Changes to Substantive Criminal Law Act of 2003, ch. 199, §1-2, 12, 26, 2003 Colo. Sess. Laws

1423,

o6 Changes to Substantive Criminal Law Act of 2003, ch. 199, §8, 2003 Colo. Sess. Laws 1427.

1. at §33, 1436.

% Reduction of Recidivism Act of 2004, ch. 366, 2004 Colo. Sess. Laws 1739.

% Parole Reconsideration Violent Felons Act of 2003, ch. 89, 2003 Colo. Sess. Laws 812.
® Robert M.A. Johnson, “Have All Convictions Become a Life Sentence?” Criminal Justice,
American Bar Associaticn, Section of Criminal Justice, Volume 22 {2), 2007.

69




crime can petition to have their records sealed only if the following
circumstances apply: the person was not actually charged with the crime; the
case was dismissed; the case was acquitted; the charge was dropped as a
result of the plea in a separate case and the person can show a clean record
for 10 consecutive years.®’ In 2007, the Colorado General Assembly passed
a measure which further restricted a person’s ability to seal his/her criminal
record — if the petitioner owes any money to the court, the records may not
be sealed.®? This is especially problematic for indigent criminal defendants,
and as such, encumbers a public defender’'s workload.

One of the common and most frequently legislated consequences of a
criminal conviction in recent years is sex offender registration. The Colorado
Sex Offender Registration Act was passed in 2002,%° and for most of the
years between the current case-weighting study and the last, the Colorado
General Assembly passed or refined at least some form of sex offender
requirements. The act required, with few exceptions, those who pleaded to
or were convicted of an unlawful sexual behavior to register as a sex
offender. In 2004, the legislature passed a series of reforms to its sex
offender registration requirements: failing to register as a sex offender now
must be posted online; sex offenders must register their address (part of the
2002 legislation), which is then verified by law enforcement (enacted in
2004); and failure to register is either a misdemeanor or felony, depending
on the crime convicted.*® In 2005, the General Assembly removed
restrictions on access to the sex offender registry, requiring that information
for all registrants convicted of felonies or second/subsequent misdemeanors
be posted online and giving law enforcement officials the authority to post
information about sex offenders from areas outside of their jurisdiction.®®
During the same year, the legislature added a registration condition of
treatment release for those deemed not guilty by reason of insanity or
impaired mental state if the alleged crime was sexual in nature.®® A 2006 act
permitted the Colorado Bureau of Investigation to locate those who failed to
register.’” In 2007, the General Assembly required sex offender registrants
to register all online identities, such as e-mail addresses and chat room
names. Not only do these requirements potentially increase the caseload of
public defenders because it creates a new crime (i.e., failure to register),
defendants seek to avoid a sex offense conviction, which will burden them
beyond any incarceration, probation, or parole time.

Mandatory DNA testing of all persons convicted of a felony, another recently
popular legislative measure nationwide, was enacted by the Colorado
General Assembly in 2006. The Department of Corrections is authorized to

81 CoLo. REV. STAT. §24-72-308 (2007).

%2 Criminal Procedural Omnibus of 2006, ch. 122, §4, 2006 Colo. Sess. Laws 422,

8 Sex Offender Registration Act of 2002, ch. 297, 2002 Colo. Sess. Laws 1157.

% Sex Offender Registration Changes Act of 2004, ch. 297, 2004 Colo. Sess. Laws 1107.

% More Access to Sex Offender Registry Act of 2005, ch. 174, 2005 Colo. Sess. Laws 611.

% NGRI Sex Offenders Act of 2005, ch. 251, 2005 Colo. Sess. Laws 995.

® Enhancements Sex Offender Registration Act of 2006, ch. 219, 2006 Colo. Sess. Laws 1005.
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take samples from all convicted felons, and furthermore, if a convicted felon
does not comply, he or she may have his or her probation or parole
revoked.®® This added consequence of conviction may add substantial work
to cases as public defenders must defend their clients in resulting probation
revocation proceedings. Additional "cold case" hits from the DNA samples
have increased as well. In 2009, Senate Bill 241 was enacted which has
exacerbated this impact by requiring DNA testing of all individuals arrested
and charged with a felony.

H. Prosecutorial Practices

One common source of public defender workload fluctuation is the change in
prosecutorial charging and plea negotiation practices. Both charging and
plea negotiation practices vary from one district to the next, and while it
would he too difficult to capture sufficient quantitative information on plea
negotiation practices, some data available to us provides informative trends
about changes in charging practices.

The case management system of the Colorado State Public Defender
records the number of charges involved in each case. TSG examined the
average number of counts in all trial and pre-trial felonies, misdemeanors
and juvenile delinquency cases from the time of the last case-weighting
study through FY 2008. As mentioned previously, although the resulis are
likely to vary from one Colorado jurisdiction to the next, when taken as a
whole, the average number of counts charged for each type of case
increased from FY 2002 to FY 2008. While the increases in the average
number of counts charged statewide are not necessarily dramatic, they do
add to the workload of public defenders. The average number of felony
counts per case increased by 8.4 percent; the average number of
misdemeanor counts per case increased by 4 percent; and the average
number of juvenile counts per case increased by 8.2 percent (See Graphs
22A through 22C below). Therefore, on average, prosecutors throughout
Colorado are charging more counts per case than they did in 2002,

Table 22A - Average Criminal Counts Statewide per Felony Case, FY02 - FY08

Average Counts Per Case in Colorado
All Felonies Combined
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® DNA Testing for all Felons Act of 2008, ch. 339, 2006 Colo. Sess. Laws, 1687; DNA Testing for all
Felons Act of 2007, ch. 373, 2007 Colo. Sess. Laws, 1611.
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Table 22B - Average Criminal Counts Statewide per Misdemeanor Case, FY02 - FY08

Average Counts Per Case in Colorado
All Misdemeanors Combined
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Table 22C - Average Counts Statewide per Juvenile Case, FY02 - FY08

Average Counts Per Case in Colorado
All Juvenile Cases Combined
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The most substantial increase in the number of charges per case type between FY
2002 and FY 2008 was in the category of Class 2 felonies, with nearly a 30 percent
increase, from an approximate average number of counts per case of 5.2 in FY
2002 to approximately 6.7 counts per case on average in FY 2008. Both Class 4
and Class 5 felonies, which now average 3 and 3.1 counts per case (respectively),
jumped by around 12 percent over the six-year time period. Finally, misdemeanor
DUI cases, which typically now involve 4 criminal counts per case saw a 9 percent
increase in the average number of counts across Colorado. While these increases
do not necessarily add to the caseload of public defenders, they do add to the
workload as they now have to defend against more charges, on average, for each
case they handle.
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CASELOAD STANDARDS
2008 UPDATE TO OSPD CASE WEIGHTED STANDARDS

Updated caseload standards resulting from the study are summarized in Table 23,
as follows. Table 23 presents an averaged figure for both urban and rural offices
respectively and combined, and establishes the number of cases of a given type
that an attorney can be expected to handle in a year.

These standards for attorney workload indicate the average annual caseload for the
nine case types identified in the table. The standards are set forth in terms of an
average annual caseload based upon a particular type of case, and not a mix of
cases, using average numbers an attorney can reasonably handle in a given year
and the number of cases given for the particular case type. Typically atiorneys
have mixed caseloads and cases are assigned without regard to the particular
class of case being handled. Thus the standards are applied to the total number of
cases handled by an office during a year. By applying the standards to the closed
cases during the preceding year, the attorney staffing needs of that office is
identified.

Broad-based averages, as provided in these standards, are appropriate for
developing estimates of staffing needs. It would not be appropriate to apply them in
individual cases. Among the variables that need to be considered in an individual
case are the complexity of the case, the number of witnesses, the number of
charges, the background of the defendant, the defendant’s prior criminal history,
the seriousness of the crime, and the complexity of the law.

The bottom portion of Table 23 reflects the percent change in attorney time
required in 2008 as compared to the 2002 study time to represent each case of a
certain class. A positive percentage means that it takes a shorter time to represent
a certain case class as a result of changes that have occurred in state-wide criminal
justice code and practices, and therefore, a higher percentage of cases can be
represented. Therefore, fewer attorney resources are required to represent the
same number of cases.
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Table 23 — 2008 Weighted Case Standards and Workload Changes Since 2002 Study
State Public Defender 2802 Case Weighting Study Results { Standards)

Urban Offices Rural Offices Average
Equivalent Equivalent Equivalent
Estimated | Cases per| Estimated [ Cases per| Estimated | Cases per
Hours/Case| YOFTE {Hours/Case| Yr/FIE |HoursiCase | Y¢/FIE
Trial & Pretrial Cases by Case Class
Class 1 2853 .0 285.3 6.0 28520 6.4
Class 2 & Felony Sex Assault 56.3 36.20 440 35.90 5227 3260
Clags 3 18.7 108.3 17.7 496.8 16:14 105.5
Class 4-5 8.6 198.2 §.4 205.0 B33 200.2
Class B 4.7 8171 4.1 M7.6 426 386.2
Class 1 Misdemeanor & Sex Assault 10.1 169.5 £.0 2877 8:43 196.4
Class 2-3 Misdemeanor & Traffic/Other| 4.2 407.6 16 471.2 3.59 424.8
Al Juvenile 87 254.9 8.3 2963 B:53 2487
State Public Defender 2008 Case Weighting Study Results {Standards})
Based Upon VALIDATED Data
Urban Offices Rural Offices Average
Equivalent Equivalent Equivalert
Estimated | Cases per | Estimated | Cases per{ Estimated | Cases per
: HoursfCase| YHFTE |HoursiCase| YoFTE | HoursfCase | Yr/FTE
~Trial & Pretrial Cases by Case Class
; Class 1 368:23 5 47137 4 36916 5
Class 2 & Felony Sex Assault £1:54 33 57:03 25 5H3:01 32
Class 3 17:37 a7 16:36 103 17:34 87
(Class 45 11:28 148 10:47 159 1126 150
Class & VA7 235 718 34 716 235
Class 1 Misdemeanor & Sex Assault 10:46 159 815 23 9:61 174
Glass 2-3 Misdemeanor & Traffic/Other 5:54 280 348 449 524 346
All Juvenile 9:04 184 827 265 8:61 193
Probatian Viclaticn 153 507 1:31 1,133 1:50 Q27
Het Change
Urban Offices Rural Offices Average
Equivalent Equivalent| Equivalent
Estimated | Cases per | Estimated | Cases per| Estimated | Cases per
HoursfCase| YoFTE |jHoursiCase| Yr'FTE | HoursfCase| YO/FTE
Trial & Pretrial Cases by Case Class
Class 1 16.7% 33.3% 16.7%
Class 2 & Felony Sex Assault 9.3% 33.7% -1.8%
Clasg 3 A1.3% 6.4%) B.1%
Class 456 -24.8% 2.4% -25.1%
Class b -35.0% A3 9% -39.2%
Clags 1 Misdemeanor & Sex Assault 5.2% 5.4% A11.4%
Class 2-3 Misdemeanaor & Traffic/Other| -28.9%) A.T% -26.5%
All Juvenile -29.9% 78.5% -22.4%
Probation Viclations -39.5% 25.1%: -38.2%
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CASELOAD STANDARDS
DISCUSSION OF OTHER RELATED STANDARDS

The American Bar Association (ABA) has taken a leadership role in developing a
set of standards and goals for each component of the criminal justice system.
These are found in the ABA's Standards Relating to the Administration of Criminal
Justice. Two chapters of this document address the subject of indigent defense.
Chapter 4 is devoted to the prosecution and defense functions, while Chapter 5 is
concerned with the provision of defense services. These are the two pertinent
sections with which the Colorado State Legislature urges The Office to follow.

Standard 4-1.3 of Chapter 4 deals with the ethical considerations regarding a
defense lawyer's workload. It states:

(e) Defense counsel should not carry a workload that, by reason of its
excessive size, interferes with the rendering of quality representation,
endangers the client’s interest in the speedy disposition of charges, or
may lead to the breach of professional obligations.®®

The ABA's Discussion of this Standard continues as follows:
Excessive Workloads

Although lawyers, like other people, vary in their capacity for effec-
tive performance, there is a limit to how much work any cne lawyer
can effectively perform. Some sophisticated defendants have been
known to engage a lawyer because the lawyer had so many cases on
the calendar that normal priorities of the docket would preclude an
additional case from trial for an inordinate period. Obviously it is
improper for a lawyer to participate in such a fraud on the courts; apart
from that, the lawyer has a duty to accept no more employment than
can be effectively performed without unreasonable delay.* Moreover,
it is improper for defense counsel to accept so much work that the qual-
ity of representation or counsel’s professionalism is in any way dimin-
ished for that reason.,

Chapter 5 provides a blueprint and set of standards for delivering defense services.
It spells out in detail the requirements for both public defenders and privately
appointed counsel in meeting their constitutional and ethical requirements.
Standard 5-5.3 reasserts and builds on Standard 4-1.3;

(a) Neither defender organizations, assigned counsel, nor contractors
for services should accept workloads that, by reason of their
excessive size, interfere with the rendering of quality representation or
lead to the breach of professional obligations. . . .

5% American Bar Association Standards for Criminal Justice, Prosecution Function and Defense

Function, Third Edition {1993).
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(b) Whenever defender organizations, individual defenders, assigned
counsel or contractors for services determine, in the exercise of their best
professional judgment, that the acceptance of additional cases or continued
representation in previously accepted cases will lead to the furnishing of
representation lacking in quality or the breach of professional obligations, the
defender organization, individual defender, assigned counsel or contractor
for services must take such steps as may be appropriate to reduce their
pending or projected caseloads, including the refusal of further
appointments. Courts should not require individuals or programs to accept
caseloads that will lead to the furnishing of representation lacking in quality
or to the breach of professional obligations.”

While these statements, guidelines, and standards are extremely important, they do
not provide specific guidance. Additional detail can be found by examining the work
of two other national bodies that have attempted to deal with the problem: the
National Study Commission on Defense Services and the National Advisory
Commission on Criminal Justice Standards and Goals.

Under a grant from the U.S. Department of Justice, the National Legal Aid and
Defender Association conducted a two-year study through the National Study
Commission, which resulted in the publication in 1976 of the Guidelines for Legal
Defense Systems in the United States. Chapter 5 of that report addresses the
maximum criminal caseload for a defense attorney. Section 5.1 states:

a. In order to achieve the prime objective of effective assistance of counsel to
all defender clients, which cannot be accomplished by even the ablest, most
industrious attorneys in the face of excessive workloads, every defender
system should establish maximum caseloads for individual attorneys in the
system.

b. Caseloads should reflect national standards and guidelines. The
determination by the defender office as to whether or not the workloads of
defenders in the office are excessive should take into consideration the
following factors:

1. Objective statistical data;
2. Factors related to local practice; and
3. An evaluation and comparison of the workload of experienced,

competent, private defense practitioners.”

Section 5.3, which deals with the elimination of excessive caseloads, states:

a. Defender office caseloads and individual defender attorney workloads
should be continuously monitored, assessed, and predicted so that,

70 American Bar Association Standards for Criminal Justice, Providing Defense Services, Third

Edition (1992).
National Legal Aid and Defender Association, Guidelines for Legal Defense Systerns in the

United States. Report of the National Study Commission on Defense Services (Washington, D.C.:
NLADA, 1976), p. 411.
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whenever possible, caseload problems can be anticipated in time for
preventive action.

b. Whenever the Defender Director, in light of the system's established
workload standards, determines that the assumption of additional cases by
the system might reasonably result in inadequate representation for some or
all of the system's clients, the defender system should decline any additional
cases until the situation is altered.

C. When faced with an excessive caseload the defender system should
diligently pursue all reasonable means of alleviating the problem including:

1. Declining additional cases and, as appropriate, seeking leave of court
to withdraw from cases already assigned;

2. Actively seeking the support of the judiciary, the defender
commission, the private bar, and the community in the resolution of
the caseload problem;

3. Seeking evaluative measures from the appropriate national
organization as a means of independent documentation of the
problem;

4. Hiring assigned counsel to handle the additional cases; and

5. Initiating legal causes of action.

d. An individual staff attorney has the duty not to accept more clients than he

can effectively handie and should keep the Defender Director advised of his
workload in order to prevent an excessive workload situation. If such a
situation arises, the staff attorney should inform the court and his client of his
resulting inability to render effective assistance of counsel.™

The only national source that has attempted to quantify a maximum annual public
defender caseload is the National Advisory Commission (NAC), which published its
standards in 1973. |n that report, standard 13.12 on courts states:

The caseload of a public defender attorney should not exceed the
following: felonies per attorney per year: not more than 150;
misdemeanors (excluding traffic) per attorney per year: not more than
400; juvenile court cases per attorney per year: not more than 200;
Mental Health Act cases per attorney per year: not more than 200;
and appeals per attorney per year: not more than 25.”

72 .

Ibid., p. 413.
®  National Advisory Commission on Criminal Justice Standards and Goals, Task Force on
Courts, Courts (Washington, D.C., 1973), p. 186.
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Commentary to Chapter 5 of the ABA Standards incorporates these public defender
caseload standards developed by NAC.

In 2002, the ABA reasserted its leadership role in defining requirements for indigent
defense and published its Ten Principles of a Public Defense System, which
delivered strict guidelines for public defense.”

" ABA, Ten Principles of Public Defense Delivery System, (2002)
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CASELOAD STANDARDS

COMPARISON OF NATIONAL AND STATE CASELOAD STANDARDS

Table 24, as follows, outlines current Colorado Public Defender caseloads as
compared to national standards for indigent defense systems.

2014 Allocated Trial Aftorney Staff (ESTIMATED/Proporticnats)

OTHER
PROCEEDINGS
FEL MISD JUv (NON-Trial
Trial & Trial & Trial & & NON-PreTrial)
TOTALS PreTrial | PreTrial | PreTral {rion add)
131,010 30,453 44979 4,259 51,319

382

128 190

18

47

Actual AVERAGE Cases Per Trial Attorne
2014 Col. Pub. Def. Fuil Attorney Staff Rgt

343 |

27

L0277

424 142 210 20 52
Standard's AVERAGE ACTIVE Cases Per Trial Attormey 369 214 274 274 978
11.0% ;

% Over Caseload & Undar-statfed in 2014

OTHER
PROCEEDINGS
FELONY Mmisb Juv (NON-Trial
Trial & Trial & Trial & & NON-PreTrial)
FOTAL CASELOAD ! Pre-Trial | Pre-Trial | Pre-Trial {nan add)
. Standards (for ong Byps of case or the other or the
AMERICAN BAR ASSOCIATION ather.. these are ot combinabls) A 150 lelt] 250 1,500
** NATIONAL LEGAL AID| Standards (for one type of case or the other or the
AND DEFENDER ASSOCIATION other...these are nat combinable) NIA 150 a0 200 NiA
“ NATIONAL ADVISORY COMMIS SION| Standards (for ona bype of case of the athar or the
ONINDIGENT DEFENSE SYSTEMS WA 150 400 200 WA

ather...these are not combinable]

** These are maximum case assignments allowed

Standards {for one typs of case or the other of the|:

per attorney per year. The limits are not intended to be combined. An
‘misdemeanor cases OR "X juvenile cases OR 1,500 miscelianeous proceedings.

altorney sheutd carry a maximurn of 150 felony cases OR 300

other___these arg not i ] RIA 130 300 250 NIA
SEA E-KING COUNTY Actual Caseload {for ana & f case or the othi
T ane Iype of case or ather| . -
of the other...these are not combinable} o informalion 50 440 330 | Mo infarmation
Standargs (for one type of case or the othet of the
other...these are not cambinabls) N/A 30 400 NiA NiA
NEW YORK CITY | Caseload { . N
Actual Caseload {for one type of case or the other - .
or the ather...these are not combinable) Wo Information 50 400 NiA | Ho information
Standards (for ong type of case or the other o the N
- ’ 1A 150 300 NiA NiA
MINNESOTA other...these re:ut ctllrgbln.jble:
ctual Cassloa .
Average Combined 304 Mo Informstion
Siandards {for one typs of case or the other or the N |
. A 120 300 200 300
DELAWARE ather...these afe:cu: cTr;bma‘hle:
ual Caseloa .
Average Combined 475 Ne Informalicn
Standards {for ane typs of case orthe other or the
VIRGINIA other...these are not combinable] NiA 50 | 300 230 NiA
Actual Caseload 340 No Infarmati
Average Comibined o Infarmadian
Standerds {for one type of case or the other or the
WASHINGTON, D.C. ather.. these are not cambinable} NIA 150 300 250 hiA
Actual Caseloat 244 Mo Information

Average Combined

Al standards specified as annual cageload maxmum limits for attorneys with adequate sugport staff and are nol infe

For exampie, if the standard is ;
smce op average T requires apo)

nded o be

lony cases por alfomey. $is is infended Yo be the atlomey's lofal anaual caseload,
tely 11-12 houre lo provide effestice represenfalion in a Feiony case,

and if i5 assumed (hal an ailomey's actua! avallable case time is o more than sporeximately 1 712 hours annvally.

e,
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CASE STANDARDS
PERFORMANCE REVIEW

81




(blank page)

82




CASELOAD STANDARDS PERFORMANCE

IMPACT OF CASE STANDARDS & CASE STUDY

By the end of FY 2012-13, The Office will have 381.3 appropriated trial attorney
FTE. Regardless of the method used fo assess attorney staffing needs, it is clear
that The Office maintains a serious and growing deficit of attorneys and other
program-specific support staff. This deficit exists under its own staffing and
resource allocation model, under the national American Bar Association and
National Legal Aid and Defender Association standards, and even simply by
calculating the relative ratio of caseload growth and workload growth as compared
to the FTE resource growth during the last 12 years. In the face of continual case
growth, difficult government-wide fiscal circumstances that necessarily limit
available resources, and continued high rates of attrition among all classes of
employees, The Office is unable to assert its ability to effectively provide
reasonable and adequate representation to its clients.

The primary factor in this attorney deficit is caseload growth. Caseload growth over
the past 12 years has placed The Office in a difficult situation; we are exceeding not
only our internal case standards but also national standards relating to the number
of cases an attorney can effectively handle without impairing quality or breaching
professional obligations. These national standards are the very same standards
that the Colorado Office of Regulatory Counsel has said should be followed as a
cap to maximum cases carried by an attorney in order to ensure effective
representation of our clients.

There are serious implications to overly high caseloads per attorney. The attomey
may be subject to disciplinary action for accepting more cases than can be
competently handled. Equally or more serious, overly high caseloads might result
in ineffective representation for Public Defender clients. If ineffective representation
is found, that case could resuit in a new trial being ordered. [f this happens, the
courts would be inundated with similar cases. Additionally, the ABA and other
national standards, discussed above, suggest that at some point The Office needs
to consider declining appointment to cases if caseloads become excessive. The
Colorado Office of Regulatory Counsel echoes the concerns of the ABA standards.
Although under Colorado rules the issue is framed as one of competency. An
attorney is not competent to provide effective representation if his or her caseloads
are too high.
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CASELOAD STANDARDS PERFORMANCE
STAFFING REQUIREMENTS

In the preceding discussion, two methods of measuring workioad were provided:
the 1973 ABA standards and the use of a weighted caseload formula. The results
of these two approaches are presented comparatively in the following Table 25.

Table 25 -- OSPD FY 2012 Actual Through 2014 Projected Closed Cases

& OSPD Weighted Resource Requirements
Compared to ABA Resource Requirements

2012 . ' 213

214
2012 o5SPD 2013 0SPD 2014 OSPD
OSPD CLOSED CASES & RESOURCE ABA | Weighted | ABA | Weighted | ABA | Veighted
REQUIREMENT S Standard | Standard Standard Standard Standard Standard
FY13 [ FY14 | {Active {Closed {Active {Closed {Active {Closed

FY 12 | Proj. Proj. {Caselead)| Caseload} | Caseload) | Caseload) | Caseload) | Caseload)

Felony Trial & Pretrial

fincludes Trial Office DP} 20,0821 208627 | 21264 198.7 182.5 204.5 186.7 1.0 191.5
Total Feleny] 43894 44 466 | 45,151

Misdemeanor Trial & Pretrial] 27.736 1 30,169 | 32807 941 1121 102.8 1224 1124 134.0
Total Misdemeanor; 42 145 ] 45584 | 49460

Juvenile Trial & Preirial] 31931 3,134 3,082 21.8 16.3] - 2.5 16.8 213 15.8
Total Juvenile! 7 650 7,478 7,334

Net Other Proceedings*] 42,7011 43,597 | 44,693 1533 214 157.7 24 163.1 235

Total Cases| 93,692 97,627 | 101,548 :

. ManagementFTE; | 468 332 4.7 34.8 50.8 36.5

Mandated FTE Req. 22.1 221 232

Attorney FTE Need 4.7 3876 535.2 4044 558.6 43.5

It should be noted that the ABA standards used in the above table do not
specifically address other types of cases to which Public Defenders are appointed.
In applying the ABA standards a felony equivalent system was developed by the
National Legal Aid and Defender Association during the 1970s. Under this system
partial credit was given for these other proceedings’™ at a rate of 1,500 such
proceedings per attorney. For the purposes of the OSPD standards used in the
above table, proceedings are already accounted for in the case time dedicated to
trial and pre-trial caseload. Under the case weighting study, the work performed for
these other proceedings was folded into the overall standards of the various case
types. Thus in the weighted caseload formula a separate attorney need is not
identified for these proceedings.

In FY 2013, there are 381.3 trial office attorneys appropriated to the Office.”® As
shown in the above tables, under the weighted caseload standard, the Public
Defender is short at least 23.1 attorneys needed to provide representation in the
97,527 trial office cases and proceedings estimated to be closed this year.
Alternately, the ABA standards required the addition of 153.9 attorneys to support

" Other proceedings fall into four categories: miscellaneous proceedings, appeals handled by the
trial office, original proceedings and partial service cases.

"8 Includes 1.0 FTE associated with the Boulder JITC program; and, 2.0 FTE associated with the
Denver Sobriety Court.
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this same caseload. The OSPD case weighting analysis of 2012 saves the State
several millions of dollars in potential staffing costs, which would otherwise be
needed to fill the current deficit of staffing resources under ABA guidelines.

This year, trial and pretrial caseload is expected to reach a net increase of 59
percent since 2000. In FY 2000, there were 199 allocated trial attorneys.
Accounting for 89.5 FTE in statutory mandates that have occurred since then, and
adjusting for growth since 2000, the Public Defender will require 460 trial attorneys
to support near 102 thousand cases expected to be closed in FY2014. This does
not include additional staff required for appellate staff or the support of 0.36
investigator FTE, 0.28 trial secretary FTE, and .05 FTE for agency direction and
central administration support. Under this assessment, total staffing required to
support FY2014 trial and pretrial cases is expected to be about 827 total FTE
compared to a base continuation request for 658.6 FTE.

The following tables detail the total staffing requirements required to meet the
MINIMUM case standards for The Office’s growing caseload.

Table 26 details staffing requirements based upon new cases received each year.
It shows that The Office maintains a 6.6 percent deficit of the trial attorneys needed
to adequately support new cases received this year. The total 2013 case ratio for
all offices would be only 239 new cases opened to 1 attorney if The Office were at
full staffing levels. However, the current average statewide ratio of cases per
attorney (256 : 1) demonstrates that The Office is stretched beyond that established
maximum case level with the average attorney taking on 7.1 percent (17) more new
cases this year than is ethically or professionally responsible.
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Table 26 — Staffing Requirements for New Opened Cases FY08 to FY17

A

FY 07 FY08. | FY§9- FY10- -
o W U

Actual  Actual | Actual | Actual

FYil-  FYI2-
12 13

_Actual _ (Fst)

FY 13-
14
Request
(st}

FYI4  FY15-
15

Est) | Gst)

I

FY 16-
17

_(Fst)

TotalNew CasesFileda

00150 96330 95621

94,693

95,100

97,507

102330

107,90'9% 114362

121829

Trinl Attomey Appropriation
Cases / Trial 4 ﬁurﬁe}? & .
{row 1/ row 2}

Trigl Attomey.Need for Full Staﬁ'iﬂg

Based on Caselcad Model
Cases / Trial Attorney with Full
Stafiing

{row 1/ row &)

Trial Attorney Deficit

{row 2 - row 4)

U5 Trial Attorney Deficit

{row T/ row 3}

% of Trial Attomey Need Met
row 2/ rowd)

ki Case Oveﬂpaa o

(1180) (1856) (1683) (1343)

| 220% 384% -334% -27.3%

| e08%

3352 3589

289.0  208.0 g
| 285 264

2z a3

WG 4836 3033

21 199 190

TG 61.6%  666%

623%  502%

264

4035

82

8%

- 3784
21

3813
2k

408.2

_3824)

268

. '(4"5. 5). .

D69

504%

06%

3824

382.4
2821 :

4385

14.9%

EECAN

3824
319

4811

5%

- 258%

‘General Attomey staﬂiﬂg Level

7020 61I3% 6T.7% 73.0%5

32.0%5

B3.7%

78.5%%

Appeliate Attomey Appropsiation
- Appeliate Attorney Total Need
‘Estimate

348
27

20

J 348
441

320
55

457

M8

437

143

473

348
50.5

Supp ort Staff Appropriation

Support Staf Need for Full St @,mg .
:Based own Cosclaad Model

2084
4143

2041
397.8

1960
2386

43
420.6

2 e
3788

3529

2413

2415
4075

UL
4242

2413
443.2

Total Appropriation
Total Staffing Requirement
Total Staffing Deficit
Percent of Staffing Deeficit
i Perrent Apnropnated Staff

-3

5179
9596
(34LT).
-35.6%
64.4%

.
796.1
ey

BRLLS |

5255
3915/
-42.3%/
57.7%.

3
9603
(3820
-30.8%:

5499 80.2%

6303
8207

s
208%

o -21.1%
o 730%

656.4]
8l
a7l

8386
B6L4
1202.8)
-33.5%%|
TH.3%%

638.6'
LR
{235.5)
263%:
73.7%

9317
@731
20.3%

6586

70.7%

634
9748
{3163
-32.4%
&7 6%

* Trial and pretrial cases are the most labor intensive for the PDO. They are cases brought to a final disposition and comprise an estimated
57 percent of total newly filed caseload in FY 2012, The remaining closings include other proceedings, such as probation revocations,

original proceedings, etc.

® This figure is intended to give a general sense of average trial attorney caseloads. In practice, the caseload carried by an attorney is
affected by the types of cases of which it is comprised. An attorney with all misdemeanor cases can carry more cases than an attorney

carrying mostly Felony cases.

¢ The Public Defender's Staffing Model indicates that 0.92 support staff are needed per attorney. These support staff include investigators,
trial secretaries, and administrative staff. Without sufficient support staff, attorneys spend approximately 64 percent of their time fulfilling
these requirements, in lieu of attending their own case obligations. This ration has been decreased and is reflected at .74 support staff

level. Full staffing levels for support staff will not be addressed until a future budget request.
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Table 27 details staffing requirements based upon cases closed each year.

It

shows that The Office maintains a 5.7 percent deficit of the frial attorneys needed to
adequately support cases that will be closed this year. The total 2013 case ratio for
all offices would be only 241 cases closed to 1 attorney if The Office were at fuli

staffing levels.

However, the current average state-wide case ratio (256 : 1)

demonstrates that The Office is stretched beyond that established maximum case
level with the average attorney taking on 6.1 percent (15) more closed cases this
year than is ethically or professionally responsible.

_ Table 27 — Staffing Requirements Based on Closed Cases FY08 to Y17

FY 0708 FY 06-09 FY 09-10 FY 10-11 FY 1112 FY 12-13|FY 13-14[FY 1415 FY 1516 FY 1617
""" i Approp | Request| |
Acmal | Acmal ' Sciwal  Actusl | Acmal  (Est} | @st) | (Fst) sty | (Est)

Total Closed Cases * 90,969, 044210 D551 942100 93,602 97527 101,946] 107,020 112836 119,408]
Teial Attorney Appropristion | 2890, 2980 3352 3589 3784  3813) 3824| 3834 3824 3824
New Attorney Positions Received (incluided 530 90 372 Py 1635 29 .
abovej : : !
Cases / Trial Attorney 3148 3168 2852  262.6, 2476 2558[ 2666 2700 2051 3125
frow 1/ row 2) i : ;
it Attomey Noed for Full Stafing Basedon | e e i N R e

& 5071 04 4244 ATLD 4983
CoseloadModel NN Rt Wiucis
Cases / Trial Aftorney with Full Stgfing 24| 240 239, 23¢
{row 1/ mow 3) i
Trial Attorney Deficit (35 oy 2o @ e e @l ey @ el
{row 2 - row 3} ) ; ) ) S )
% Trial Attorney Deficit 1329 26.1% -17.7% -1L7% -2.4% 579 .9.90%] 14306 .189% 23.4%
frow 1/ 10w 5). | | : : R
% of Tial Attomey Need Met $65%  739%  m3%  S83%,  97.6%  043%| 0w  857%  S11%,  T66%
({row 2 £ row 4} . 1 A E I AU PR e
% Case Overload - 152% 33% 1% 3% 2% 61 1Lew|  168%  232%  306%
Generl Attomey staffing Level B3 73ES, 2086 8700  oaawsl onvwe]  sevw]  sesse mo2w 7sevs
Appellate Attomey Appropriation Cowme sne 38 s w348 348 48 48 3]
Appellate Attomey Total Need Estimate | 303 441 427 437 446 44l 453 473 488 503
Support Suff Appropristion || 1960 2041 2084 245 232 wed  2as| 245 2m5 2485
Support Staf Need for Full Sigffing Basedon | 45,0 34p4 3422 3440 3298  3ar4| 3569| 373 2920 4142
Caseload Model NN B L USSR I | f
Totel Appropiiation sme sw a3, 679 6303 64l esss|  esse 66 6ss
Total Stafing Requirement 6788 7876 11, 1962 7621 7emdl  sarol  m6Rs emam ossd
Total Staffing Deficit a1l @35 euBsn any  ong s asyl @ Q3 G053)
‘Percent of Staffing Deficit A% 3% 2T 24% 147%. -169%|  204%|  240% 278%  -317%
Percent Anpropriated Staff 7630 678% A% 716% 8539 sai]  veew]  Tiew 1w smavs

? Trial and pretrial closed cases are the most labor intensive for the PDO
percent of total closed caseload in FY 2012. The remaining closings include other proceedings, including probation revocations, originat

proceedings, etc.

. They are cases brought to a final disposition and comprised 54.4

" This figure is intended to give a general sense of average trial attorney caseloads. In practice, the caseload carried by an attorney is
affected by the types of cases of which it is comprised. An attorney with all misdemeanor cases can carry more cases than an attorney

carrying mostly Felony cases.

“ The Public Defender's Staffing Model indicates that 0.92 support staff are needed per attorney. These support staff include investigators,
trial secretaries, and administrative staff. Without sufficient support staff, attorneys spend approximately 64 percent of their time fulfilling
these requirements, in lieu of attending their own case obligations. This ration has been decreased and is reflected at .74 support staff

level. Full staffing levels for support staff will not be addressed until a future budget request.
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CASELOAD & RESOURCES DEVELOPMENT
SUMMARY

The Office has experienced a 50.8 percent cumulative increase in trial and pre-trial
cases closed since 2000 at an annual compound rate of increase of 3.5 percent
annually. Annual active trial and pre-trial cases increased by 57.9 percent at an
annual compound rate of growth of 3.9 percent annually. This growth is
compounded by an increase to the effective workload required of total caseload
measuring at 21 percent (through 2008), based upon a recent case weighting study
performed by an independent consultant. During that same period (FY 2000
through FY 2013), The Office received only 137.2 FTE in support of its continued
caseload growth, as well as 166.8 FTE associated with new mandates of criminal
justice statutes that further impact the Public Defender’s already growing caseload
and workload. Tables 28A and 28B, as follows, details funding and FTE resources
received since FY 2000 according to caseload increases and statutory mandates
enacted since then.

Table 28A — OSPD Historical FTE Allocations:

Summary of Mandates & Caseload Decision Items

Detailed FTE Changes

Total FTE

A&nmej;l '

Subtotal o
Total FTE

* Funding

1999030 Base Caseload (includes Appeitate Ceses) £5,535 65,535 65,535
1999.40 Base FTE Required

$% estimeted vpon acfusi Appropristion per FTE level} 272.8 35,325,036

-19.3% -26.4%

Totals 304.0 195.9 36,991,115

Cumulative Resonrce Growih FY 2000 to FY 2013 B6.3%% 89 0% 14229,

Mandates 166.80 100.3 11,172,795

% Mandates Total Change = 47.3% 45.6% 43.0%

Caseload Stafling Incr 137.2 85.6 25,818,319

%0 Caseload Staffing Total Change = 28.9% 3.4% a4 30

2013-14 _ [Request Year Budget £58.6 417.1 64,845,319
2013-14 Est. Request Yr Caseload (inciudes Appeiiate Cases) 103,225 103,225 103,225
2013-14 Current FTE Required (includes Trisl, Capifel, eppeifats) 821.0{ 470.1 9. 408,602
Current Beficit Level| -23.6%, A2.0% 85.5%
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Table 28B — Detailed Historical FTE Allocations: 2001 Through 2007

Chasges to FY 2000 Appropriatio

H.8. 00-1174 Efrminale ADC Regresentation Partially indigent

3.7 2.4 171,996
5.8, G0-163 Drug Court Pilots 0.8 (3.5 36,680
Other Legistative changes (var. bifls) - - {24,676)
Various Long Bif Budget Adfustments - - 1,280 981
5.8, 01-186 Supp!emen tal Funa'mg {man duted costsj - -

26,000

38,324

Anntalize H, B. 00-1174 .

Annuciize 5.8, 00-163 0.8 26,710
Di Stoffing incrense {Caselood) 6.0 280,000
H.B. 01-1075 Judges Bill {1st Year) 28 125,985
$.B. §1-048 Broomfield Judgship 0.6 - 67,076
Various Lang Bill Budget Adjustments - - 1,661,196
Speciol Session bifl {benefits adjustment) - - 28,150
H.B, 02-1373 Supplemental Budget Reduction - -

Annuafize 5.8, 01-048

{367 ?80}

6, 2&5}.

5.4

S.B. 02-050 Meth Bill 0.3 0.3 14,373
H.B. 02-1038 Drug Manufacturing 8ifl 0.3 0.3 12,947
‘5.8, D2-018 Drug Court Bill 0.8 0.0 63,390
H.8. 01-1075 Judges Biff {2nd Year} 1.5 1.5 15,000
Di Stoffing Increase (Admin Support} 2.5 0.0 45,000
Varicus Lang Bill Budget Adjustments 0.8 0.0 1,782,950
H.8, 02-1468 [benefits odjustment} 0.0 0.0 18,898
Adjustment to match FTE authorization 0.0 {2.4) -
$.B. P3-197803-206 Pay Date Shrft( 2,013, 5?8) and Suppf {-1 6.0 0.0

Various Long Bill Budget A a) ustments

{3,158,230)

3,691,833

S.B. 03-273 Efiminated Long 8ili Salary Survey 0.9 0.0 {876 ,6?6}'
H.B. 03-1316 Employee Benefits Adjustment 0.0 0.0 {3,056}'

H.B. 04-1323 S

Df Staffmg fncrease/ Casefoaa‘ fmpacts

346,000

various Long Bilf Budget Adjustments

i Staffing increase / Caseioad Impacts

1 17{} ?ﬁﬁ

395 192

H.B. 01-1075 {delayed 3rd Year funding) 3.0 3.0 190,457
Other Base increases (Discovery, IT, Operating Adjustments) 0.0 0.0 663,782
Vorious Long 8iff Budget Adjustments 0.8 0.0 1,072,689

H.8. 06-1220 Suppiemental {var, common policy adjustmen is)
EY06 Total Final Appropriation

i Staffing Increase / Caseload Impuacts

H.B. 01-1075 {delayed 4th vear funding)

Various Long Biff Budget Adjustments

H.B. 06-1028 judges Bilf

13.0

8.B. 07-156 {Supplemental / Drug Court Initiative)

593,60

117 Total Final Appropriation
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Table 28B (Cont’d) — Detailed Historical FTE Allocations: 2008 Through 2013

Di Staffing / Casefoadrlmpdcts - s99] 366 2,296,021

LISSC Shelton Decision Impocd 2.2 12.2 1,261,530

Annuolize 5.8, 07-166 2.0 240 131,250

Vorfous Long Bill Budget Adjustments 0.0 2.0 2,632,103

.8, 07-1054 Judges Bill {1st Year funding} 7.0 20 351,004
0.5 0.0

H.B. 08-1283 {Supplemental / cyber security}
~ . FYD8Total Fisal A

Annualize H.9. 0B-128.

3250

849,972

H.8. 07-1054 Judyges Biff {2nd Yesr funding) 8.4 741,136
Base Increases (mondoted costs, outomation pion, feased space) 0.0 0.8 1,565,596
Various Long B Budgel Adjustments 0.0 0.0 2,649,159
Officially Add Existing Contract Staff as State FTE {30.0 FTE non-odd] 0.0 4.4 -
Adfustment to malch FTE outhorizotion 0.0 {3.3} -

5.8, 09-150 Suppiemental Reductions (Mondoted, Automation & Operating)

494, 579);

DI Staffing / Caseload Impocts

JTC & Boulder Family Advocate Initiatives 56,245
Audicial Deporiment DI # 2 Expond Drug Courts 3.0 295 876
Bose Increozes (Leased Spoce} 4.0 635,484
Restore FY 2008-09 Bose Reductions . 6.0 410,883
Personal Services Base Reduction {statewide bolancing) 0.0 4.0 {673,901

Vorious Long Bill Budget Adjustments

H.B. 07-1054 / Adjusted for Long Bilf

1,992,250

Drug Court / Adjusted for Lang Bill 5.1 2.9 240,06
H.8, 10-1352 / Adjusted for Long Bill {5.6) {3.51 {244,512)
4.8 0.7

Partiof Year Denver Sobriety Court (SB 11-142 Suppi)
Various Long Bifl Budget Adjustments / Adjustment to Round up Approps.

538,711

1,937,484

H.B. 07-1054 427

Annuelization of FY11 H.8, 10-1352, H.B. 07-1054 funding & Druyg Court Funding 0.0 0.0 50,010
Additional Grant Program Resources {Denver Sobriety Ct) Annual, Amaunt 23 1.9 186,520
'Partiaf Restoration of Bose Reductions 8.0 0.0 402,318
{densed Vehicle Decision item &0 0.0 {14,305}

Various Long Bill Adjustments (incl FY12 bose supplemental adjustments)

1,528,655

Annuofize FY12 HB 1054 ond other funding 6.0 4.0 121,736
H.8. 07-1054 finol phose of funding 31 2.8 282,079
Sohriety Court transfer to General Fund (net impact} 1.0 6.0 8L, 706
Centrofly Appropricted fines ifems + common poficy 0.0 0.0 1,244,855
Restore base reductions + new bose reductions .0 0.0 {63,362)1
100,935
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As demonstrated in the previous table, staffing increases have not kept up with
caseload increases and the overall complexity of cases over time. This has
resulted in a staffing deficit and case overload that prevents the State from fulfilling
its constitutional mandate to provide effective representation to Colorado’s growing
poor population. This is graphically demonstrated in Table 29. It is evident in this
chart that great strides toward narrowing the gap between caseload and resources
were achieved in FY 2006 and FY 2007, but that this gap continues to expand
again, as statutory changes, and caseload and workload of the Public Defender
have since grown disproportionately. As trial attorney FTE increased 6.2 percent
annually since 2000 (including statutorily mandated FTE)} Case Ratios have
dropped 2.9 percent annually. Cumulatively, FTE resources increased 38.9% in
support of caseload, but combined caseload and workload increased 80.4%
percent leaving a 41.5 percentage point caseload/workload impact unaddressed.

Table 29 —Comparison of Trial & Appellate Case Growth vs. Available Attorney Staffing

Graphical Depiction of Trial and Appellate Case Growth vs. Funded
Attorney FTE

Thousands

2004 2005 2006 2007 2008 2008 2010 2011 2012 2013 2014

i Total OSPD Closed & Appellate Cases £ Cases Supparted With PD Staffing m Portioh of Caselaad Funded by New Atty Rescurces

The grey area of the chart is total cases (inial and appelfate). The textured area is that portion of the grey area
{total cases) supported by appropriated attorney staff based upon caseload standards. The black area is that
portion of the textured area representing new attorneys funded by the General Assembly fo address caseload.

Table 30 - OSPD Case Ratios

Annual
Cumulative | Cumutative | Cumulative { Compound
FY 2000 | FY 2011 | FY 2012 | FY2(M3 | FY 2012 | Growth by Growth by Growth by Rase of
OSPD Case Ratios!  Actual Actual | Actual Est. Proj 2012 213 2014 Growth
0
Appropriated Trial Office Public Defenders 174.0 3587 378.4) 381.3 382.4 117.44% 119.11% 119.74% B-22%
Total Case Ratio 32 263 244 256 257 -33.48% -31.2%% -28.38% -2.85%
Frial & Pretrial Case Ratio 194 146 136 141 150 -30 67% 27 2% -22 97% 2.42%
Other Proceedings Case Ratio 178 117 113 114 117 -36.56% -35.72% -34.30% -3.34%

Table 30 provides compares the ratio of cases litigated by The Office’s trial attorneys in FY 2000 as compared to FY

2011 and FY 2012 and projected into FY 2014,
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CASELOAD & RESOURCES DEVELOPMENT
TRIAL OFFICE CASELOAD & STAFFING LEVELS

In FY 2011-12, Trial and Pretrial Cases reached a cumulative growth of 50.8
percent since FY 2000. The current projected 2012-13 attorney case ratio (256 to
1, six percent greater than the fully staffed caseload ratio) demonstrates that the
Public Defender exceeds maximum case levels. If the Public Defender were at full
staffing levels, the case ratio would be 241 : 1.

Utilizing historic case data and applying the Public Defender’s established staffing
and resource allocation model to analyze the projected FY 2013 caseload, it has
been determined that the most current trial office attorney requirement totals 404.4
FTE. The Office is appropriated 381.3 trial attorney FTE this year -- a trial attorney
staffing deficit of 5.7 percent.

APPELLATE CASELOAD & STAFFING LEVELS

Since 2000, new appellate cases received annually have increased from 487 cases
in FY 2000 to 589 cases in FY 2011-12. It is projected that this caseload will reach
598 new cases by FY 2012-13. Overall, new Appellate cases have increased at a
rate of 1.6 percent annually since 2000. It is believed that this growth directly
correlates to continued increases in felony charges, trials, convictions and
incarcerations as a ratio of the Court’s total criminal caseload. It is also believed
that inadequate resource levels of the defense combined with increasing caseload,
more severe penaities and the relative advantage of prosecutors’ resources over
the Defense’s resource levels all cause increased appeals.

In 2000, the Public Defender's appellate division (The Division) maintained 25
attorneys, and carried an existing backlog of 369 cases in addition to the 487 new
cases received that year. At that time, the total attorney resources required to
handle the new cases and dissolve any existing backlog was estimated to be 44.2
attorney FTE. Therefore, the appellate division maintained a deficit of 43.4 percent
of required attorney resources. Each year since 2000, the division’s backlog has
increased, gradually reaching a level of 693 cases on backlog near the end of FY
2008. At that time, the Public Defender applied approximately 500 thousand dollars
in personal services funds to contract out 82 significant cases within its backlog.
This reduced the 2008 year-end backlog to 611 cases.

The Division is currently staffed at 34.8 attomey FTE, but requires 44.1 to carry its
current caseload. This represents an appellate attorney staffing deficit of 21.2
percent. For FY 2012-13, the appellate division is expected to carry a backlog of
657 cases from previous years as well as receive 598 new cases. However, it is
expected that the division will only be able to close 584 of its total 1,255 cases at
existing resource levels. Therefore, the current backlog will continue to climb due
to inadequate staffing levels.

95




CASELOAD & RESOURCES DEVELOPMENT
ETHICAL OBLIGATION & CASELOAD

As caseloads per attorney increase, we enter an area where we conflict with both
state and national ethical standards. The implications of this conflict are that at
some point an attorney has to question whether he or she can be effective in
representing clients with increasingly higher caseloads and has an obligation to
refuse to accept additional cases in the interest of maintaining some minimum level
of quality representation.

To the degree that our ability to handle criminal cases effectively and efficiently is
impaired, the entire criminal justice system becomes affected. Potential problems
include conflict with the need to provide physical coverage for the various
courtrooms throughout the State that handle criminal cases. Constitutional and
statutory obligations to provide legal representation for indigent defendants,
constitutional and statutory requirements pertaining to speedy trial, and courtroom
efficiency are all directly impacted.

In addition to the attorney need, the State Public Defender is in critical need of
program support staff. Any increase in attorney FTE requires a proportionate
increase in attorney support positions, including: trial office secretaries, paralegals,
and investigators. The current base year budget request does not include standard
levels of investigators and trial office secretaries to meet a current need that has
grown as caseloads have increased, and as the Public Defender has received
Attorney FTE resources in recent years without corresponding support staff
increases.
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COMPOUNDING RESOURCE & WORKLOAD FACTORS

Changes in the State’s population growth, caseloads of the Public Defender’s
partners in the Judiciary and the CDOC, restrictive financial circumstances of
recent years, and unusually high rates of attrition among employees of the Public
Defender have affected this program’s ability to manage its caseload growth in a
way that has created a threatening inability to meet its constitutionally mandated
mission.

Caseload, Workload, Staffing and Resource Growth Comparison. In FY 1999-
00, the Public Defender maintained a staffing deficit of approximately 28.6 percent.
Since then, the staffing resources allocated to the Public Defender for its caseload
have increased at an average of 2.6”" percent annually up to FY 2012-13, while the
equivalent workload impact for cases closed has increased by 4.3 percent annually.
As a result, the Public Defender’s resource levels for total staffing have
reached a current deficit level of 20.4 percent of minimum staffing standards
in FY 2012-13. This current, growing deficit presents a clear threat to the Public
Defender’s ability to ethically, responsibly and successfully meet its constitutionally
mandated mission.

The impact of existing staffing deficits and continually growing caseload is
compounded by substantial increases in the time it takes for public defenders to
effectively represent a case in the courts. A 2008 independent case weighting time
study’® of Public Defender cases has demonstrated that in the six years between
FY 2002-03 and FY 2007-08, statutory changes to the criminal code combined with
changes in the practices of the prosecution and the courts have cumulatively
caused a 21 percent increase in the workload public defenders must carry to
adequately represent their current caseload. Prior to the case study, the estimated
minimum attorney FTE required fo support the FY 2008-09 caseload was estimated
at 309 attorney FTE (based upon a 2002 independent case weighting time study).
The 2008 update to the previous study reflects a requirement of 373 attorney FTE
needed to adequately support the same caseload’.

Similarly, the Public Defender's appellate division carried a significant staffing
deficit in 2000. The division now carries a deficit of 9.3 FTE in attorney resources,
and has developed a backlog that seems impermeable in the face of increasing
new cases. New cases have increased steadily at a rate of 1.6 percent, plus the
backlog of cases carried over from previous years has surpassed the number of
new cases received each year and continues to grow at 4.9 percent annually.
These developments in the appellate division have culminated to create
unmanageable workload at current resources.

" Includes only staff received for caseload and workload increases. Does not include staff
resources associated with compounding statutory mandates.

*® See 2008 Case Study, Page 61.

® See 2008 Case Study, Page 61.
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Summary of Key Compounding Workload Developments. Several factors have
contributed to and compounded these challenging circumstances. Key
developments include the following:

[ 2

The State Public Defender’s portion of the State’s total felony caseload has
increased from 64 percent of all felony cases statewide in 2000 to an
estimated 85 percent in this year.

The rate of the State Public Defender’s trial and pretrial closed cases growth
has averaged near four percent annually since FY 2000. This rate of growth
is more than double the State’s general population growth during that period.
The proportionate balance of the Public Defender's cases has maintained
severity in felony classifications. In FY 2013, Felony cases account for 56.9
percent of the total Trial Office attorney staffing requirement. The remaining
balance of workload and associated FTE impact is split among Misdemeanor
(37.6 percent) and Juvenile cases (5.5 percent).

While total statewide criminal cases in the courts declined at a CRG of -1.1
percent since 2000 (excluding traffic cases), the OSPD share of those cases
has grown at an annual CRG of 3.1 percent during the same period.
Meanwhile, the State’s populace of people earning income at or below 125
percent of the poverty level® has continued to grow at an annual average of
5.2 percent since 2000, thereby, increasing the population of people eligible
for representation by the Public Defender.

Furthermore, the number of people who are incarcerated as a result of a
conviction has increased at an average of 2.4 percent since FY 2000 (based
upon CDOC Admissions).

The compensation of public defenders has fallen to 17.9 percent less than
that paid to comparable public attorneys in the Department of Law, District
Attorney offices, and city and county attorney offices across the state.

The impact of the growth in number of cases and severity of cases is further
compounded by an unusually high rate of attrition for all program staff
(Attorneys, Investigators, Paralegals, Trial Secretaries), averaging near 14
percent in the last six fiscal years.

The relative resources dedicated to the prosecution state-wide remains
significantly imbalanced and favored in the courts when compared to Public
Defender resources, leaving Public Defender clients at a significant
disadvantage and lack of adequate assurance of effective counsel.

New criminal statutes are enacted every year that change criminal justice
processes, penalties, classifications, dockets, and staffing, which have a
direct impact on the time and resources the Public Defender must dedicate
to its existing caseload.

Ultimately, the culmination of these factors has translated to an increasing ratio of
more complex and resource intensive cases as a portion of the Public Defender’s
total caseload with a decreasing level of resources available. This intensifies the

% 125 percent of the poverty level is the set general standard of eligibility for indigent defense
representation by the State Public Defender in accord with CJD 04-04.
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challenge of handling an increasing number of cases in the face of already
inadequate resource levels.

District and County Court Caseload Comparison. The growth of indigent cases
assigned to the Public Defender has out-paced the growth of the total criminal
cases terminated in District and County Courts. As the rate of growth of the Public
Defender’'s trial and pretrial caseload assignment by the Court has increased by an
average of 3.5 percent annually, the Courts total cases have actually declined at a
CRG of -1.1 during the same period.

In effect, the number of indigent cases assigned by the Court to the Public
Defender as a portion of the Court's total criminal caseload has heen increasing
significantly. In fact, the Public Defender's portion of the Court's total criminal
caseload has increased from 39 percent in FY 2000 to 65 percent in FY 2012. This
effect could be due to an increase in the popuiation that qualifies as indigent for
representation by the Public Defender.

Colorado General & Poverty Populations Comparison. The current rate of
Public Defender case growth has out-paced the State's population growth rate by
about two times the population growth rate over the last 12 years. According to the
official population statistics, population growth over the last 12 years has increased
from 4,233,791 in 1999 to 5,029,196 in FY 2010 (U.S. census estimate)}, a net
increase of 18.8 percent, 2 1.6 percent annual average rate of growth. Cases
opened, closed and actively represented by the Public Defender have all increased
at 3.1 percent annually during that period. These rates fall midway between the
growth of general population (1.6 percent) and the long-term growth rate of the
State’s population of people earning at or below 125 percent of the poverty level.
Demographic reports indicate that in 1999, over 480,000 Coloradans fell below this
income threshold. As of 2010 (based on the 2010 census), this population grew to
more than 800,000, an equivalent annual growth rate of 5.2 percent.

Incarcerated Population Comparison. While the number of criminal cases
opened and terminated by the Court has declined slightly by a negative CRG of -
1.1 percent during the last 12 years, the Public Defender's trial and pretrial
caseload grew by an annual average of 3.5 percent, and its general caseload grew
at 3.1 percent average annually. Similarly, statistics published by the Colorado
Department of Corrections reflect that the rate of people convicted of a crime and
incarcerated grew at an annual average of 2.4 percent during the period of FY 2000
through FY 2012. Admissions to CDOC facilities were 6,853 in FY 2000 and grew
to 9,111 by FY 2012. As this rate of growth continues, the number of new
admissions to CDOC facilities could reach 9,330 by the end of FY 2013. This is
important to note, because it demonstrates not only that there is an increased
portion of Court cases falling upon the Public Defender, but it also demonstrates
that even as the number of criminal cases terminated in the Court each year
remains relatively stable, convictions more frequently result in incarceration.

This apparent increased potential of incarceration increases demand for Public
Defender resources to negotiate better deals for clients or to take a case to trial as
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a result of clients’ decreased willingness to take deals in the face of likely
incarceration.

Staff Attrition Growth. The cumulative workload impact that results from growth
of cases and the eligible client population, increases in the severity of cases,
inadequate resource levels, and more sentences resulting in incarceration is further
compounded by an unusually high rate of attrition for total State Public Defender
program staff (Attorneys, Investigators, Paralegals, Trial Secretaries) -- averaging
near 15 percent over the last six fiscal years. Table 31 below shows overall
attrition and by classification for FY 2007 through FY 2012.

FYiT FY 08

OSPD Rates | YearEnd YearEnd | FY 08 Year- | FY 10 Year- | FY 11 Year- |FY 12 Year-| Average

of Attirition Actual Actual End Actual | End Actual | End Actual | End Actual | 20072012
Attomeys 23 8% 17.9% 10.5% 9.3% 11.6% 1% 13.6%
dnvestigators 24 6% 18.4% 8.4% 12.5% 9.3% 10.8% 14.0%
Secretaries 31.9% 33.3% 127% B.3% 21.6% 23.2% 21.8%
Total 24.5% 20.4% 10.4% 9.4% 13.0% 11.8% 14.9%
State office 13.6% 4.0% 0.0% 0.0% 0.0% 2.8% 3.4%
Total 23.9% 18.8% 9.9% 9.0% 12.3% 11.0% 14 2%

The State Public Defender has reached its 40" year as a state agency and program
last year. It is expected that over the next five years, this number will continue to
increase as a result of retiring senior staff (members of the “baby-boom”
generation), many of whom were founding employees of the agency. However,
actual attrition data reflects that the increase that has occurred over the last eight
years is predominately a result of loss of beginning level employees having three or
fewer years of experience. For legal secretaries, an average of 70.8 percent of the
staff departures over the last eight years have occurred at this level, while
investigators and paralegals have experienced an average rate of departure of 29.5
percent for individuals with the same level of experience. Attormey staff has carried
the same dominant trend with its average attrition of entry-level through third-year
employees equating to 47.1 percent of all departures during the last eight years.
Table 32 below reflects these trends and provides information dating back to 2005.

__Table 32 — OSPD Attrition for Employees within Three Years Tenure

% Staff
Leaving in First 3 years of Employment
2605 | 2006 | 2007 | 2008 | 2008 | 2010 | 2011 | 2012 {Average
‘Attomeys 63.4%)| 4b.2%| 50.9%)| 58 3%)|45.7%| 41.0%|34 1% 35 1%| 471%
[Investigators 0.0%] 11.1%| 38.9%|53.8%|25.0%| 41.7%|27.3%| 38.5%] 29.5%
Legal Secretaries 60.0%| 38.5%| $3.3%)81.8%)70.0%[100.0%| 52.9%| 80.0%] 70.8%
Total 55.8%] 39.3%| 53.1%) 60.0% ) 47.2%| A7.9%| 37.5%] 47.9%) 48.6%

This growth of attrition further diminishes available staff resources. Also, since it is
happening predominantly with developing staff, while the most experienced-
independent performers and leaders are quickly reaching retirement eligibility, the
availability of skilled and capable attorneys is increasingly limited.  This
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compounded effect creates an incredible deficit of capable and experienced staff to
handle high stress levels associated with unreasonable caseload levels and
increasingly severe case circumstances, as well as to recruit, train and develop
new staff.

Table 33 provides the percent of staff for each occupational group that has reached
the journey level or higher, and therefore are considered to be fully capable,
independent experts. It is this group of staff that is tasked with handling the most
difficult cases as well as with mentoring and supervising younger, inexperienced
staff until they are fully capable. Since 2005, the percent of fully capable attorneys
dropped from 62 percent to 44 percent, a reduction in relative expertise of 28
percent of the experienced attorney population. This is a reflection of the increasing
inability to maintain experienced staff and to also assert that the adequate
representation of our clients is ensured.

Similarly, since 2005, the percent of fully capable investigators, paralegals, and
mitigation specialists dropped from 64 percent to 33 percent, a reduction in relative
expertise of 31 percent of that population. The legal assistant population reduced
from 42 percent of fully capable staff to 24 percent, a reduction of expertise
equivalent to 18 percent of the population in 7 years.

Table 33 — Ratio of Entry Level, Journey Level and Career Staff 2005 to 2012

Emgiogees bg Occugahun A ExEnance Level by Fiscal Year
§ i | _ : Cum_ %
-Occypation Expetience Level| EY 05 FY 06 FY 07 ‘Fy 08 Fr09 Fy 10 Fy 11 Fr 12 iChange CRG
‘Legal Secretaries  |BEG 8% 60%|  40%| 51%|  b57%] G8%|  71%| /6%  31%] 4%
‘ JBNY+CAREER 2% 41% G0%% 49% 43% 42% 29% 24%)  -43%| 8%
HmvfPars/Sw BEG 6% 4% 29% 44% 47%] G2% B2%| G7% B5%| 7%
JBRNY+CAREER B4% | EBB% 1% BB 53% 43% 38% 33%)  A8%| -8%
Aormeys  |BEG 3B%: 38%| 46%| b53%| bBh%| GA%] G6%| E6%|  46%| 6%
: JRNY+CAREER 2% B2 54% 47% 45%% 42% 44% 443  -28%| -5%
‘Professicnal Services|BEG 0% 0% 0% 4% 1% 3% 10%|  10%] 968%| 40%
5 JRNV+CAREER | 100%! 100%] 100% 96% 96%; 97% 0% 90%%] -10%] 1%
% of all staff ot Beq.| 37.7%6 37.9%| 40.0% | 48.1%| 50.9% | 54.1% 56.3% | 57.6% 53%| 6%
% of all staff at Jray & Above| B2.3%5 162 12| 60.0% | 51.9% | 49.1% | 45821 43.7%| 42 4% -32%| 5%

In total, the Office has lost about 20 percent of its experienced, capable staff since
2005. As already explained in detail, Public Defender caseload and workload
continues to grow over the long-term without sufficient staffing resources provided
in accord with established minimum standards of representation. This is
compounded by changes in the greater criminal justice system and population; and
the most complex, resource intensive cases (felony and trial/pretrial cases, and jury
trials) continue to grow over the long-term as a majority of the caseload. This
significant, growing loss of experienced staff is now the greatest threat posed to the
State’s ability to fulfill its Constitutional Mandate to effectively represent the poor of
Colorado. An ever-decreasing number and significant minority of capable staff are
carrying an ever-increasing number of serious cases, while also tasked with
training, mentoring and overseeing the work of an ever-increasing majority
population of inexperienced and appropriately incapable colleagues. As such,
more and more of the State’s poor clients are being represented by these
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inexperienced and relatively incapable staff. The State cannot assert that it is
adequately representing the poor of Colorado under these circumstances.

Imbalance of Prosecution Resources Over Public Defender Resources. The
significant, growing deficit of Public Defender resources, combined with increasing
severity of cases and significant attrition is further compounded by an imbalance in
staffing resources favoring prosecutors in the courts as compared to public
defender resources dedicated to the same caseload.

This year, it is estimated that the State Public Defender will represent 68% of all
criminal cases terminated in the courts, including a higher ratio of Felony cases
(85%). There are approximately 595°' prosecutors (District Attorneys and
Attorneys General) supporting the Court’s total criminal caseload of near 143
thousand terminated cases (excluding traffic cases). Assuming that the 595
prosecutors handled all 142,778 Court terminated criminal cases, the 2012
caseload per prosecutor is 240 to 1 at an average cost per case of $960.

This year, 381 public defenders will close an average of 256 cases at an
average cost per case of $645.

No matter how you compare staffing resources and caseload levels, the
prosecution maintains a relative resource advantage over the Public Defender in
the criminal justice courts. As the number of prosecutors increases and the Public
Defender's proportionate share of the total criminal caseload increases without
substantial increases in Public Defender staff resources, this imbalance will
continue to grow.

The most recent comparative staffing data for prosecutors as compared to public
defenders is shown in the following Table 34 as of County Fiscal Year 2012.

¥1 582 District Attorneys plus 13 Deputy Attorney Generals in the Department of Law Criminal Division based
upon a 2013 survey of all offices.
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_Table 34 —2013 OSPD Attorney Staffing Compared to Prosecution

Judicial 2013 FY 2013 Publi
. Criminal Public Variance uolic
District Defender Office
Prosecutors | Defenders
12th 5} 5.00 -1 Alamosa
18th 74 42 00 -32 Arapahoe/Douglas
20th 2B.5 16.00 -12.5  |Boulder
17th 60 38.00 -22 Brighton
4th 79 56.00 -23 Colorade Springs
nd 79 55.50 -23.5  |Denver
5th 11 5.0 -6 Dillon
ath/22nd 15 4.060 - Burango
8th 32 18.00 -14 Ft. Collins
Sth 13 5.60 -8 Gienwood Springs
1st 66 30.00 -36 Golden
21st 20 18.0G -2 Grand Junction
19th 20 22.00 -7 Greeley
15th/16th 9.5 6.00 -3.5 La Junta
7th 10 8.00 -2 Kiontrose
10th 19 23.00 4 Pueblo
11th 8 £.60 -1.4 Salida
14th 10 5.00 -5 Steamboat Springs
13th 9 5.08 -4 Sterling
3rd 4 4,00 i Trinidad
Total 582 377.1 -204.9 |All Offices
" AG Crim Division
i Depty AGs vs.
QSPD Chief 13 2 -11
Deputies
All Offices
Grand {BAs 2013
Total 585 3791 «2135.9 vs. OSPD
2013)
2013 Ratio
of Attorneys
(2013 Pros. 1.57 1
vs, 2013 OSPD)
Ideal Ratio
of Attorneys Based upon
R 1.51 1
proportionate Caseload
{Pros. Vs. OSPD)
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COMPENSATION PRACTICES
ATTORNEY PAY PARITY

The Office recently completed an attorney salary survey to assess the parity of the
State’s compensation of public defenders as of FY 2011-12 pay practices
compared to corresponding public (government) attorney jobs across the state.

The survey was independently performed by Fox Lawson & Associates (FLA), a
private compensation practices consulting firm. FLA surveyed 36 participant
organizations, including: the Department of Law, District Attorney offices, city and
county governments, and a couple of relevant Federal offices. Twenty-three of the
36 surveyed entities actually participated and responded.

The findings of the survey demonstrate that, overall, the Public Defender’s salary
ranges and actual base salaries are not within a competitive position with the
market. Public defenders are paid 17.9 percent below what the market currently
pays public attorneys in corresponding positions within the participant
organizations. To be absolutely clear, these results of the survey do not include
data from non-government or private attorney offices.

This disparity of pay practices further compounds the difficult task The Office must
tackle to effectively deliver its mission in the face of already high deficits of staff,
irresponsible case overload, an imbalance in resources that favors the prosecution
in the courts, and high staff attrition levels that significantly drain the agency of
expertise. While pay is not the only cause of attrition, it is clear that the increases
in staff alone in recent years is not sufficient to retain qualified, effective staff after
The Office has completed its grooming of these highly skilled trial and appellate
attorneys.

The following specific findings were drawn from FLA’s analysis of the Public
Defender’s pay information and survey results, in comparison to the Overall Market.

» The Public Defender’s overall average actual base salaries and salary range
minimums, midpoints and maximums in relation to the Overall Market are
shown in the Table 35 below. The percentage differences represent all
Attorney benchmarks combined, in terms of the Public Defender. A positive
figure means that the Public Defender is above the market by that amount
and a negative figure means that the Public Defender is below the market by
that amount.

Table 35- The Office’s Attorney Salary Variances from the FLA’s Market Analys:s

Salary Comparison i ER : Overali Market
ENE R R L et
Actual SaIarles -17.9%*
Salary Range Minimums -19.0%
Salary Range Midpoints -22.5%
Salary Range Maximums -25.2%
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¢ The following Table 36 shows a comparison of Public Defender actual
salaries for each benchmark attorney position as compared to the same
positions in the overall market. The pay disparity by benchmark varies from
7.8 percent below market for public defender staff attorneys at the non-
supervisory, intermediate-level to as much as 30.7 percent for Managing
Attorneys, the equivalent position of elected district attorneys.

_____Table 36 - Attorney Salary Variances by Career Level _

_Bench

o o Defender . MarketAvg ]
TUNe UM Benchmark Title 7 Ave, Actual © . “Actual o % Diff-
1 Deputy PD Managing Attorney/Office Head $108,561 $141,911 -30.7%
2 Deputy PD Supervising Attorney $97,266 $120413 -23.8%
3 Deputy PD Senior Attorney $92,265 $100,974 -9.4%
4 Deputy PD Intermediate Staff Attorney $69,082 374,476 -7.8%
5 Deputy PD Entry-level Staff Attorney $54,442 $59.473 -9.2%

Average -17.9%

e Based on the above comparisons, overall, the Public Defender's current
salary ranges and actual salaries are not within a competitive position with
current market averages.

¢ The results of this FY 2011-12 market survey are intended to provide
recommendations to catch up Public Defender attorney salaries and salary
ranges with the market's pay practices as of the 2011-12 fiscal year. The
data comparisons provide a snapshot as of that time. They do not reflect
further market adjustments made during 2012-13 or anticipated over the
course of the request year (FY 2013-14), which will have been additionally
implemented after June 30, 2012. Under normal pay cycles, pay ranges are
updated to the time in which those ranges will be effective, in the case of the
OSPD, new pay ranges would be further developed for July 1, 2013 to
incorporate additional changes proposed in this year's Governor's
compensation survey and to incorporate other pay adjustments made by the
primary attorney comparison market between June 30, 2012 and June 30.
2013. However, market data obtained during this survey and during a more
recent survey of the primary comparison market indicated that slight market
movement has occurred since June 30, 2012, therefore, this survey data is
believed to remain current and accurate within a one and one-half percent
margin.
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BASE RESOURCES

OPERATIONAL EFFICIENCES

Unlike many of its State Government counterparts, The Office is not a muiltiple
program-based department or agency. Rather, The Office is itself a unilateral
central mission-specific program. Therefore, The Office is unable to address the
State’s difficult fiscal circumstances by cutting discretionary program areas in the
interest of cost reduction.

However, the Colorado Public Defender system is a model of efficiency when
compared to other state public defender systems across the country. This is
primarily due to funding being centrally appropriated and managed through a single
state agency.

In other states (the majority) that have decentralized county- or judicial district-
based pubiic defender systems, public defenders are paid on a contract basis.
While costs can be managed by fixed hourly or per-case rates under this system,
the lack of uniform oversight, management and evaluation suffers from a loss of
insight as to whether the client is receiving uniformly good representation for the
funding paid out. For example, an attorney paid a per-case rate equivalent for a
certain (average) number of hours, may not commit the expected time toward the
case. Anecdotally, a cost comparison can be made using the costs associated with
the Colorado Alternate Defense Counsel, a contract-based system with similarities
to a devolved county-based system.

Private Counsel Comparison. In FY 2010-11, the Alternate Defense Counsel
system completed 11,878 cases at a total cost of $22,275,954 (according to the
Joint Budget Committee’s FY 2012-13 Appropriations Report). This equates to an
average per-case cost of $1,875.

In FY 2011-12, the OSPD closed 93,692 cases while expending $61,222,066, for
an overall per-case cost of $653.

If Colorado were a county-based or judicial district-based system in which public
defense attorneys were structured and financed on individual contract basis simitar
to Alternate Defense Counsel, the cost to Colorado citizens (in this case, at the
local/county government level) would have been approximately $198 million to
represent all 106 thousand OSPD and ADC cases combined at the $1,875 per-
case amount. This is nearly three times the cost if the OSPD had defended all 106
thousand at its average $653 per-case cost.
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Prosecution Cost Comparison. Another way to assess the efficiency of
resources required for Colorado’s Public Defense system is to compare it with the
resources supporting District Attorneys and law enforcement activities in general.

Table 37, as follows, includes the results of a 2012 survey of prosecution and
supporting law enforcement funding. This table provides a comparison of funding
available statewide to criminal justice prosecutorial efforts and Executive Branch
support of prosecutorial efforts in criminal justice cases as compared to funding
available to the State Public Defender. While The Office largely has a single
stream of funding — State General Fund — district attorney offices have both local
funding and State General Fund dollars, as well as federal grant funding.
Complementing $123.6 million in district attorney local funding are $5.7 million in
State General Funding, including $336,880 available through DOC to prosecute
capital cases in prison, $2.3 million appropriated through the Judicial Department to
offset mandated costs of district attorney offices, $1.3 million in resources provided
in support of District Attorney salaries, and $1.7 million in Public Defender funds
provided in support of district attorney for Discovery production and operations
expenses. Additionally, district attorney offices received $7.8 million in federal
grant support that year.

Table 37A — Comparison of Criminal Justice versus OSPD Funding

(Total Direct DA Funding)
Comparison of Colorado DA Fumilng and Staff'ﬂg and O5PD

Federal Total
District i Name = 2012 Budget . FTE Grants* Funds .
1st! Jafferson 19,572 963 1763 564785 20,137,718
2nd: Denver 18,108,600 1937 1506327 19,614,927
3rd Las Animas 588,200 140 146500 734,700
4th Ef Paso 10539364 2000 314080 10,853,444
5th’ Summit 3,078,085 3.0 28 : 3,347,472
_Bth'La Plata 2,089,534 250 279 2,368,755
Tt . 1583487 380 1,884,795
Bth Larimer _ ? 33‘! 379 BB.0 1, 812 824 2
‘ 3.204,180 380 3,449,205
_____ 3,824,338 81.0 4,202.999
: 1,633,765 | 230 1,784,686
~ 12th Alamosa 897,949 165 1,299,097
13th. Morgan 1,346 474 220 381 1917 1,727,665
“14th; Routt 2040 1626971 1,635945
15th: Prowers _ 24 B0 60709 473,333
_ 16th: Dtero B9GE1T 1.0 189,170,  7B5,687
_____ 17th Adams | 14807443 1600 3143341 152,717
18th' Arapahoe | 18,023,000 182.0 462142 19,485,142
A%thWeld 4,893,934 67.0, 240261  5134,195
 20th' Boulder 4,800,232 | | 4,967,285
2fst:Mesa | 3244702 3,423,975
22nd: Montezuma 718180 955,786 |
CDAC o 111,005 |
QOC payments to DAs for cagital cases in prisans 366,880 | - 366,880 |
State Expenditure on DA Salaries {DOL} 1, 34—(! 383 - 1,340,383
OSPD Payments ta DAs for Discovery 1 701 3?8 - - 1,701,378
Judlma! Department Manda’ted Cost Rmmbursements to DAS 2 264 449 - - 2,264, 449
Tatal DA Funds 129,311,288 1,503.6 137,065,597
OSPD Total Proportionate Requirement 85,636,615 9958 5135304 90,771,319
FY 2013 OSPB Budget {Excludes funds prov:ded to DAs} 51,296,637 §56.4 i 61,296,637
Praportionate Daficit of PB Resaurces 124,339,978} {339 4}1_ {5 135, 3{}%: {29,47‘5.282}7
% Deficit 28.4% O 344%  100.0% -32.5%
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Total funding provided directly to district attorney offices is approximately $137.1
million in 2013 as compared to $85.6 million (62 percent of total DA resources)
available to the Public Defender ($63 million) and the Alternate Defense Counsel
($22.6 mitlion). The combined OSPD and ADC resources will support 77 percent of
all criminal cases this year, including near 98 percent of all felony cases, the most
resource intensive share of the State’s criminal caseload. When Public Defender
funding is proportionately adjusted {o its share of caseload, The Office’s funding
and staffing are exceeded by that of the District Attorneys by an advantage favoring
the DAs of approximately $29.5 miilion and 339.4 FTE.

Furthermore, prosecutorial efforts also enjoy direct investigative and legal support
from Executive Branch agencies such as the Department of Public Safety (CBI)
and the Department Of Law Criminal Division equivalent to an additional investment
by the State of $55.8 million in support of criminal prosecution activities. This
makes the total resources available to prosecution activities equal to $176.9 million,
a further compounded, significant inequity between the resources made available to
both the prosecution and the defense in criminal justice activities. When total,
combined state agency funding and FTE that support prosecution activities are
adjusted to the Public Defender's share of caseload, funding and staffing, these
resources all together exceed that available to the Public Defender's Office by
$55.8 million and 542.1 FTE. This is equal to an extraordinary resource advantage
of 48 percent in funding just to handle an additional 23 percent of the State’s
criminal caseload, including only 2 percent more of the State’s total Felony cases,
which the Public Defender is not carrying.

Table 37B — Comparison of Criminal Justice versus OSPD Funding

(Total Direct and Indirect Funding of District Attorney Resources)
State Agency/Dept Support of County Pmsecutmn of Criminal Caseload . :

: : Federal  Total
. Agency - 2012Budget | FTE = Grants® |  Funds ‘
CBI. 28194603 2146 BE0.511: 29,045,114

Total Prosecution

and Seate Crirn. Investigation incl. DAs ©166,935,702 1 1,809.7 - 9,846,385 476,882,687 :
Propqrtlonate case share adjustmentf 116,553, 445 L 11885 0 6, 587,407 117,140,852
FY 2009 GSPD Budget 61 295 637 656.4 01,200,637
Propomanate Deficit of PD Resaurcesi {49 Z’jﬁ 808]‘ {542.1} {5,5&1,40?15 {55,844,215)
% Deficit  44.6% . 452% - 100.0% . ATT%
Corractions {total budget} 736,199,728 - 60229 1014328 737,214,056
Prc:batmn : TR 053,384 ° 12134 K 2,800,000 i 119,853,384
Total Law Enforcement {non.| po!lceishenﬁ} 1,149,500,102  10,549.6 . 21,515,622 . 1,171,615,724 |
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BASE RESOURCES

RECENT STAFFING CHANGES
In FY 2013, The Office received 6.1 total FTE to address the final instaliment of the

workload impact of H.B. 07-1054 (5.1 FTE, $282,079) and to complete the staffing
of the Denver Sobriety Court (1.0 FTE, $89,706).
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TOTAL RESOURCE IMPACT
REQUIREMENT TO ACHIEVE 100% STAFFING

If the current long-term growth trends that developed from 2000 through 2012
continue, it is expected that The Office’s indigent criminal defense caseload will be
near 131 thousand active cases by the year 2014. In order to meet 100 percent of
the minimum caseload standards for representation of FY 2013-14% closed case
tevels and to ensure the Public Defender is effectively serving its clients, the Public
Defender would need to acquire (above its FY 2013-14 base request of 658.6 FTE)
an additional 168.5 FTE. This includes 53.0 trial office and appellate attorneys plus
necessary support staff at annualized cost of about 11.1 million dollars. The total
estimated cost to fully fund the Office is 82.9 million dollars, including $11.1 million
dollars (13.4 percent of the total) to acquire 100 percent of minimum staffing
requirements.

The summary 100% staffing requirements described above are provided in more
detail below. Total staffing needs consist of:

470.1 Attorney FTE

179.1 Investigator FTE

138.8 Legal Assistant FTE

39.0 State Administration/Direction FTE

Table 38-Total Staffing Needed for FY14 as adjusted by Current / Request Year Staff

Allocations
Total Net
. : FY 13 Staff Net Need FY 14
Staffing Needs . Resource - Need
: Allocation FY14 Base Request
Rat e a FY14
Total Attorney Need Asof June 30,2012 . 4701 4160 541 11 530
rotal InvesUgatorsRequ:red e R | e s 05 662
Total Legal Assistant Need . 1388 932 457 04 453
Central Office SupportStaffReq. '« 390 349 41 02 39
FY2014Total Request | $71802170 6586 8271
o % FTE Shortfall| 20.4%
Additional Amt for 100% Staffing $11,107,309 {(FY15 Fully Annualized Amount)
Total FY14 Need to Meet 100% Staffing | $82,908,479

¥ See page 57, Caseload Standards, and page 79 Comparable National and State Caseload and Staffing
Standards.
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Table 39 - Current Total Resource Requirement for FY 2013-14
To Meet 100% of Minimum Case Staffing Standards

Funding for 100% Staffing Requirements no.of Mos.l 12

FY 2013-14 Full Year Annualized Funding

Total FTE "°":T Bill pyp unit Amt FY14Jun-Dec FY44Jan-May  Total

Staffing ETE

Attorneys 53.0 53.0 [4685,5116] 1,888,036 1,366,740 3,253,776
Investigators/Paralegals/Mitigation 66.3 66.3 3,143 1,458,666 1,041,805 2,500,571
Legal Assitants 453 45,3 1,960 621,516 443,840 1,065,456
Central Administrative Support 3.9 3.9 5,091 138,984 99,275 238,259
Total Staffing / Subtotal Gross Salary 168.5 168.5 4,117,203 2,940,859 7,058,062
PERA @ 7.66% (Jun 2012), 10.16% (Jul 12 to May 13} 417,896 298,497 718,393
FICA @ 1.45 % FTE 59,609 42,642 102,341
Totai Staffing Request 4,594,798 3,281,608 l 7,876,796

Rate

HLD @ FY14 ave $7,136.15 pfte rate (per August 2012 DPA rates) Positions|_1ea_| 7.138 1,206,347
STD@ .19% 7,823 5,588 13,411
AED@ 3.4,3.8,42% 156,454 123,516 279,970
SAED @ 3.0,3.5,40% FTE 144,102 117,634 261,736
Subtotal Personal Services m 9,638,260
Operating Rates

Operating pp $50C Genl Op, $450 Tele, FTE 168.5 950 160,075
Travel [(Est Costs/FTE Usage; times {1+pro] case)} times Req FTE FTE 168.5 834 140,479
Attorney Registration Fees Positions 53.0 180 9,540
Capital Qutiay $4,703 pp per OSPB Budget nstructions Positions 169.0 4,703 -
Rent pfte ave cost per sq foot Paositions 169.0 6,014 1,168,495
Subtotal Operating 1,469,049

Total FTE Lonq Bill Total FTE

FTE

Total Decision lfem Amount I 168.5 I 168.5 I I 168.5 |11,107,309

Table 39 above provides the annualized calculations of salary and operating
expenses, using current common policy metrics, to achieve 100% of staffing. Note
that this amount would be in addition to the Office’s fully funded FY 2013-14
Budget Request of 658.6 FTE and $71.8 million. If funded as detailed herein,
100% funding would provide for 827.1 FTE and $82.9 million {General Fund).
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TOTAL RESOURCE IMPACT

REQUIREMENT TO ACHIEVE 100% ATTORNEY PAY PARITY

In total, to fully address the current pay disparity carried by Public Defender
attorneys, the Office would require $5.8 million as detailed in Table 40 below.

Table 40 — Total Amount to Achieve Attorney Pay Parity with the FY 2012 Market
Attorney Parity Request
$ 4865506 |Salaries
$ 494,259 |PERA
8 70608 [FICA
$ 9252 157D
$
$
$

175,303 [AED
158,259 [SAED

5,777,182 |Total Request

This increase would address pay inconsistencies in two ways:

First, it would correctly classify attorneys to the appropriate benchmark position
tevel that is commensurate with their years of experience and level of responsibility.
These attorneys represent individuals who have progressed to higher skill and
responsibility levels as attorneys required of their job, but who are frozen at lower
skill and experience, entry-level attorney benchmark grades. These attorneys are
the lowest paid attorneys in the agency, have achieved the same level of expertise
and responsibility as those at the grade they will be promoted to (as well as their
peers in similar positions in the broader market).

The second aspect of the increase is to then provide salary survey increases to all

correctly classified attorneys to meet the market average salary associated with
their benchmark position level.
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Annual
Cumulative | Cumulative | Cumulative Compound
FY 2000 FY 2011 FY 2012 Growth by Growth by Growth by Rate of
OSPD Case Ratios| Actual Actual Actual FY 2013 Est. |FY 2014 Proj 2012 2013 2014 Growth
Appropriated Trial Office Public Defenders 1740 358.7 378.4 381.3 sszal  rraem|  viettw tazam] 5
‘Total Case Ratio 372 263 248 256 287 -33.48% -31.29% -28.38%) -3.34%
Trial & Pretrial Case Ratio 194 146 135 141 150 -30.87% -27.23% -22.87%| -3.31%
Other Proceedings Case Ratio 178 117 113 114 117] -36.56% -35.72% -34.30%) -3.72%
Annual
Cumulative | Cumulative | Cumulative Commpound
OSPD Closed Trial & Pretrial Caseload vs.;  FY 2000 FY 201 FY 2012 Growth by Growth by Growth by Rate of
Other Proceedings and Total Actual Actual Actual FY 2013 Proj i FY 2014 Prof 2012 2013 2014 Growth
3.12%
All Closed OSPD Cases {Tr/Prirl+Other) 64,778 94,21% §3,692 97,527 101,846 44.63% 50.55% 57.38% 5
All Trl{Pretrl Cases 33,824 52,346 50,991 53,930 57,253 50.75% 58.44% 69.27% 3.48%
Tr./PreTri. Portion of Total Caseload 52.2% 55.6% 54.4% 55.3% 56.2% 4.23% 5.90% 7.56% 0.35%
Other Proceedings Only 30,956 41,873 42,701 43,597 44,693 37.95% 40.84% 44.38% 2.72%
Other Pracs. Portion of Total Caseload 47.8% 44, 4% 45.6% 44. 7% 43.8%] -4,62% £5.45% 8.26% ,35%
Annual
Cumulative Cumulative | Cumulative | Compound
QSPD Opened Cases Trial & Pretrial| FY 2000 { FY 2011 | FY 2012 |FY 2013| FY 2014 | Growth by Growth by Growth by Rate of
Caseload vs. Other Proceedings and Total| Actual | Actual | Actual | Proj. Proj. 2012 2013 2014 Growth
3.13%
All New OSPD Cases (Tr/Prirl+Other) 65,680 | 94,693 | 95,109 [ 67,607 | 102,330 44.79% 48.44% 55,78%
All Trl/Pretrl Cases 42,686 | 63,637 | 53,878 [ 55,448 | 58,280 26.52% 30.20% 36.85% 1.98%
Tr./PreTrl, Portion of Total Caseload 64.8%| 67.1% 56.6%| 56.9% 57.0% -12.82% -12.28% -12.15% ~1.12%
Other Proceedings Only 23,103 31,156] 41,231 42,089 44,050 T8.47% 82.05% 90.67% 4.95%
Other Procs. Portion of Total Caseload 35.2%| 329%| 43.4%| 43.1%| 43.0% 23.26% 22.64% 22.40% 1.76%
Annual
Cumuiative | Cumulative | Cumulative | Compound
OSPD Active Cases Trial & Pretrial| FY 2000 | FY 2011 | FY 2012 | FY 2013 | FY 2014 | Growth by Growth by Growth by Rate of
Caseload v her Procee Actual | Actual | Actual Proj. Proj. 2012 2013 2014 Growth
i 3.13%
All Active OSPD Cases (Tr/Prtrl+Other) 83,212 1 122,949 | 120,498 | 125,381 | 131,010 44.81% 50.68% 57.44%
All Trl/Pretrd Cases 44,7261 73,287 | 70,619 74,886 | 79,69 57.90% 67.44% 78.18% 3.88%
Tr./PreTrl, Portion of Total Caseload 53.7%{ 55.6%| 58.6% 59.7%| ©60.8% 9.04% 11.12% 13.17% 0.72%
Gther Proceedings Qnly 38,487 49,662| 49,879 50,485| 51,319 29.60% 31.20% 33.34% 2.18%
Other Procs, Portion of Total Caseload| 46.3%; 40.4%| 41.4%] 40.3%| 39.2% -10.50% -12.93% -15.31% -0.92%
Annual
Cumulative | Curmulative | Cumulative Compound
All OSPD Closed Case Ratios by Type of Case| FY 2000 FY 2011 FY 2012 Growth by | Growth by Growth by Raie of
to Total OSPD Cases|  Actuat Actual Actual FY 2013 Proj | FY 2014 Proj 2012 2013 2014 Growth
0SPD Total . . .
Closed Cases & Proceedings 64,779 94,219 93,892 97,527 101,948 44.83% 50.55% 57.38% 3.12%
OSPD Total . . . .
Felony Terminated Casas 35,999 44,603 43,804 44,466 45,151 21.93% 23.52% 25.42% 1.67%
Ratio of OSPD Felony Cases o o o . " o .
{o Total All OSPD Cases 55.57% AT, 34%) 46.85%) 45.59% 44.29% -15.70% -17.96% -20.30% <1 41%
OSPD Total ) o,
MISDTerminated Cases & Proceedings 18,535 41,445 42,148 45,584 49,460 127.40% 145.93% 166.85% 7.08%
Ratio of OSPD MISD Cases| o o, o
{o Total All OSPD Cases 28.61% 43.99%) 44,98%) 46.74% 43.52% 57.22% 63.35% 64.56% 3.84%
OSPD Total .
JUV Terminated Cases & Proceedings 10,245 8,171 7,850 7,478 7.334| -25.33% -27.01% -28.41 -2.40%
Ratio of OSPD JUV Cases o . o o o " o
to Total All OSPD Cases 15.82%, 8.67%) BAT%) 7.67% T.19% -48.37% -51.62% 54.51% -5.36%
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Annuai
Cumulative | Cumulative { Cumulative Compoung
All Closed OSPD Trial/Pretrial Cases by Case| FY 2000 FY 2011 FY 2012 Growth by Growth by Growth by Rate of
Type wf Ratio to All Trl{Prirl Actual Actual Actual FY 2013 Proj | FY 2014 Proj 2012 2013 2014 Growth
OSPD Total Closed Cases 64,779 94,218 53,692 97,527 101,946 44.63% 50.55% 57.38%: 3.12%
Total Trial & Pretrial Closings 33,824 52,346 50,981 53,930 57,253 50.75% 59.44% £9.27%: 3.48%
Tl Tri/Prirl Ratio of All Cases 52.2% 55.8% 54.4% 55.3% 56.2% 4.23% 5.90% 7.56% 0.35%
QS8PD Felony TrifPretrl 16,726 20,758 20,082 20,627 21,264 19.94% 23.32% 27.13% 1.53%
QSPD Felony Tri/Pretr] ratio to All Tri/Prirk 49.45% 39.66% 39.34% 38.25% 37.14%4 20.44% -22.65% -24.89% -1.88%
0OSPD Misdemeanor Trl/Pretrl 12,544 27,921 27,736 30,168 32,907 121.11% 140.61% 162.33%,| 5.84%
OSPD Misdemeanor TrliPretrl Ratio to All 3245,
TrliPrixi 37.08% 53.34% 54.39% 55.94% 57.48% 46.67% 50.84% 54.98% )
OSPD Juvenile TriiPretr 4,564 3,667 3,193 3134 3,082 -29.88% -31.18% -32.32% -2.92%
OSPD Juvenile TriiPretrl Ratio to All Tr/Prirt 13.46% 7.01% 6.26% 5.81% 5.38% 53.45% -56.84% £0.02%| _6.18%
N . . - . Annual
Compartsons of Closings By Case Type: Court, Cumulative | Cumulative | Cumulative Compound
Totals {DAs Cases) vs, OSPD Growth by Growth by Growth by
wi Proportionate Shares FY2oeo . FY20m 2012 2013 2014 Rate of
Actual Actual FY 2012 Est. | FY 2013 Proj | FY 2014 Proj Growth
State Courts Total
All Terminated Criminal Cases 164,764 145,779 144,267 142,778 141,314 -12.44% “13.34% -14.23% -1.08%
& Proceedings—-No Traffic
0OSPD Total
All Terminated Criminal Cases & Proceedingsd 64,779 94,219 93,692 97,528 101,845 44.63% H0.55% 57.37% 3.12%
-No Traffic
;as"‘zt:fgjﬁg iz::: g:ﬁ::g: g:z: 39.3% 64.6% 64.8% 68.3% 72.1% 65.18% 73.74% 83.49% 4.27%
Felony Terminated Cases & Proceedings of 56,047 53,175 52,703 52,235 51,771 5.97% £.80% 7.63% 0.89%
the Court
OSPD Total
Felony Terminated Cases & Proceedings 35,999 44,603 43,894 44, 486 45,151 21.93% 23.52% 25.42% 1.67%)
Sa.lf:;;f;";g& i:g :::23 g::: 64.2% 83.9% 83.3% 85.1% 87.2% 20.67% 32.53% 35.78% 2.19%
Misd.. Terminated Cases of Court 90,948 81,318 80,692 80,070 79,454 -11.28% -11.96% -12.64% 0.77%}
0SPD Misdemeanor Cases 18,535 41,445 42,148 45,684 48,460 127.40% 145.93% 166.85% 7.09%)
© To‘:a;: t‘;’gz’:;m;:: g::z 20.38% 50.97% 52.28% 56.93% 62.25% 156.30% 170.34% 205.45% 8.16%
Juv, Terminated Cases of Court 17,769 11,288 10,872 10,473 10,088 -38.82% -41.06% 43.22% -3.67%
OSPD Juvenile 10,245 8,171 7.650 7,478 7.334 -25.33% 27.01% -28.41% -2.40%
o Tm:a;'t: ngoﬂ jgx g:z: 57.66% 72.40% 70.37% 1.40% 72.70% 22.04% 26.84% 26.08% 1.67%
Annual
Cumulative | Cumulative | Cumulative Compound
FY 2000 FY 2011 Growth by Growth by Growth by Rate of
Court Terminated Cases Actual Actual FY 2012 Est | FY 2013 Proj | FY 2014 Proj 2012 2013 2014 Growth
Court Terminated 1.25%
Criminal Cases wf Traffic 479,481 408,838 403,551 388,526 393,563 -15.84% -16.85% -17.92%
Court Terminated 1.08%
Criminal Cases-No traffic 184,764 145,779 144,204 142,646 141,104 -12.48% -13,42% -14.36%
Felony Terminated Cases of Court 56,047 43,175 52,703 52,235 51,771 -5.87% -6.80% -7.83% £0.89%
Court FEL ratio 34.0% 36.5% 36.5% 36.6% 36.7%! 7.44% 7.65% 7.86% 0.19%
Misd. Terminated Cases of Court 80,848 81,318 80,682 80,070 79,454 -11.28% -11.96% -12.84% 0.77%
Court MISD ratio 55.2% 55.8% 56.0% £6.1% 56,3% 1.37% 1.69% 2.01% 0.31%
JUV Terminated Gases of Court 17,769 11,288 10,872 10,473 10,089 -38.82% -41.06% -43.22% 3.67%
Court JUV ratio 10.8% 7.7% 7.5% 7.3% 7.1%1 -30.09% -31.92% -33.70% -2.62%
Annual
Cumulative | Cumulative | Cumuiative Compound
FY 2000 FY 2011 FY 2012 Growth by Growth by Growth by Rate of
CDOC Admissions Actual Actual Actual FY 2013 Proj | FY 2014 Proj 2012 2013 2014 Growth
CDOC Admissions $,853 4,935 8,111 2,330 9,554 32.95% 36.14% 39.41%) 2,40%
Annual
Cumulative | Cumulative | Cumulative Compound
FY 2000 FY 2011 Growth by Growth by Growth by Rate of
CDOC Daily Incarcerated Poputation Actual Actual FY 2012 |FY 2013 Proj | FY 2014 Proj 2012 2013 2014 Growth
COOC Paily Incarcerated Popuiation 15,441 22,814 21,037 24,586 22,150 36.24% 39.80% 43.45%) 2.61%

120




Annual
Cumuiative | Cumulative | Cumulative Compound
Colorado Growth by | Growth by Growth by Rate of
Poverty Level CY 2000 CY 2011 Est | CY 2012 Est |CY 2013 Proj |CY 2014 Proj 2042 2013 2014 Growth
125% 481,038 844,986 889,070 935,454 984,258 84.82% 68.55% 61.85% 5.22%
Totai Fop 4,338,801 5,118,778 5,196,177 5,285,509 5,360,606 19.76% 18.82% 19.44% 1.62%
Ratio of CO 125% Poverty Pop to Total CO 3.54%
Pop Poverty Pop 11.1% 16.5% 17.1% 17.7% 18.3% 54.33% A41.73% 35.50%
Ratio of CO 125% Poverty Pop to US 125% §.31%
Poverty Pop 1.2% 1.3% 1.3% 1.4% 1.4% 8.81% 11.55% 7.15% o
Annual
Cumulative | Cumulative | Cumulative Compound
Growth by | Growth by Growth by Rate of
US Poverty Level GY 2000 CY 2011 Est | CY 2012 Est | CY 2013 Est | CY 2014 Est 2012 2013 2014 Growth
125%| 38,817,500 | 63,488,466 | 65,936,180 | 68,478,262 71,118,351 63.86% 51.10% 51,05% 3.86%
Total Pop| 282,171,957 | 312,167,338 | 315,627,061 | 319,125,127 | 322,661,963 11.86% 11.94% 12.11% 1.11%
Ratio of US 125% Poverty Pop to Total US Pop .
Poverty Pop| _ 12.8% 20.3% 20.9% 21.5% 22.0% 51.86% 34.98% sazanl 27

Data Source Notes:

osPh Case Stats Frﬂm OSPD Closed, New Opened and Active {concurrant) Case Statistics (FY 2000 m FY 2011)
State Criminal Stats

State (Judicial): -htlp:/iwww. courts state_co us/Administration/Unit.o
and Den\er Couris: mtg fiwwevy, denvergov cm/CoumyCoun.fAnnualRegorts.'tabldf:issm1,’Defaglt D

DOC Stats:: hitpulwewdoc state.cousigsr 7T T T
Colorade Pop Data: htto:/h I I L

Colorado Poverty Data http:/fwenw census guw’nheslwwfcpstablesmazm1!90Wnew46 100125 0‘1 htm
US Poverty Data: httg Jhweay. CENSUS gowhheslwwfcgstablesmtigogJJEoWneWZ? 001, hﬂ'\
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